Republic of South Africa Companies Act, 2008

MEMORANDUM OF INCORPORATION
Sasol Khanyisa Public (RF) Limited
Registration No: 2017/663901/06

This MOI was adopted by Special Resolution passed on 30 May 2018 in substitution for the existing
memorandum of incorporation of the Company.

1.

INTERPRETATION
In this MOI, 1.1.

words that are defined in the Companies Act (which are contained in Schedule 1 for easy
reference but which do not form part of this MOI for purposes of interpretation) but not defined
in this MOI will bear the same meaning in this MOI as in the Companies Act. For ease of
reading, defined terms have been capitalised in this MOI;

1.2.

unless the context otherwise requires:1.2.1.

“A Ordinary Share” means an A ordinary Share of no par value in the share
capital of the Company;

1.2.2.

"Automatic Share Exchange" means the automatic exchange to occur if the
Holder of the B Ordinary Share has at the relevant time elected to issue SOLBE1
Shares to each Ordinary Shareholder, in exchange for his/her/its Ordinary Shares
(other than the B Ordinary Shares), on the basis of the Share Exchange Ratio as
contemplated in clause 32, but subject to clause 33.1;

1.2.3.

“B Ordinary Share” means a B ordinary Share of no par value in the share capital
of the Company;

1.2.4.

"B-BBEE" means broad-based black economic empowerment, as contemplated
or defined in the B-BBEE Act;

1.2.5.

"B-BBEE Act" means the Broad-Based Black Economic Empowerment Act,
2003 and any regulations promulgated thereunder including the Codes;

1.2.6.

"B-BBEE Controlled Company" means the definition from time to time ascribed
to it in the Codes;

1.2.7.

"B-BBEE Owned Company" means the definition from time to time ascribed to
it in the Codes;

1.2.8.

"BEE Standards" means each and all of (a) the BBBEE Act, (b) the Codes, (c)
any Charter and (d) any other law, codes or licence condition applicable to the
SSA Group and/or Sasol (or relevant parts thereof) pursuant to which the
ownership and/or control and/or economic or other interest of Black People is
measured or a requirement relating to Black People (or B-BBEE) is imposed, or
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the rights, interests and/or obligations of an entity are affected thereby directly;
each as enacted, amended, interpreted and applied from time to time;
1.2.9.

"Black Company" means a company incorporated and registered in accordance
with the laws of South Africa and which is both:
1.2.9.1.

a B-BBEE Owned Company; and

1.2.9.2.

a B-BBEE Controlled Company,

and, for the purposes hereof, a reference to a company shall include a reference
to a close corporation and Black Companies shall have a corresponding
meaning;
1.2.10.

"Black Entity" means a trust, partnership, joint venture, “stokvel”, Broad-Based
Ownership Scheme (as contemplated in the Codes) or other such unincorporated
entity or association, which has as the majority of its beneficiaries and trustees
or other such representative of its governing body (as the case may be), Black
Companies and/or Black People;

1.2.11.

“Black Groups” means Black Companies and Black Entities;

1.2.12.

"Black People" or "Black Person" means those persons who fall within the
definition of “black people” (or any comparable term) contained in the B-BBEE
Act and the Codes, which currently means Africans, Coloureds and Indians who
are South African citizens by (a) birth or descent or (b) who became citizens of
South Africa by naturalisation occurring (i) before 27 April 1994; (ii) on or after
27 April 1994 and who would have been entitled to acquire citizenship by
naturalisation prior to that date;

1.2.13.

"Board" means the board of Directors of the Company from time to time;

1.2.14.

"Business Day" means any day which is not a Saturday, Sunday or an official
public holiday in South Africa;

1.2.15.

"Chairman" means the chairman of the Board appointed in terms of clause 22.4;

1.2.16.

“Charter” means any transformation charters issued under sections 9 and/or 12
of the B-BBEE Act or other charter of general application to the SSA Group and/or
Sasol (or relevant parts thereof));
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1.2.17.

"Codes" means the Broad-Based Black Economic Empowerment Codes of Good
Practice gazetted under the B-BBEE Act as they may exist or amended from time
to time;

1.2.18.

"Companies Act" means the Companies Act 71 of 2008, as amended, or any
legislation which replaces it;

1.2.19.

"Company" means Sasol Khanyisa Public (RF) Limited, a public company with
limited liability registered in accordance with the laws of South Africa with
registration number 2017/663901/06;

1.2.20.

"CSDP" means a person that has been accepted in terms of section 31 of the
Financial Markets Act by a person who is licensed as a central securities
depository under section 29 of the Financial Markets Act as a participant in that
central securities depository and who holds in custody and administers securities
or an interest in securities;

1.2.21.

"Custodian" means the entity appointed from time to time by the Company, after
receiving a direction from the Holder of the B Ordinary Share to that effect, to fulfil
the functions assigned to it as custodian under the Custody Agreement, which
initially is Computershare Nominees Proprietary Limited;

1.2.22.

"Custody Agreement" means the custody mandate agreement which each
Ordinary Shareholder is deemed to be bound by which is attached hereto as
Schedule 4;

1.2.23.

"Deliver" means deliver in the manner in which the Company is entitled to give
notice or deliver documents in accordance with clause 20.12, the Companies Act
and the Regulations;

1.2.24.

"Dispose" means, in relation to any Share:1.2.24.1.

to sell, transfer, cede, swap, surrender, gift, or otherwise dispose of
(including but not limited eiusdem generis by way of donation or
Distribution in specie), deal with or Encumber, any interest in the
Share;

1.2.24.2.

to do anything which has the effect of placing a person in substantially
the same position as that person would have been in, had any of the
things mentioned in clause 1.2.24.1 been done; or
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1.2.24.3.

to authorise, agree to or attempt to do any of the things mentioned in
clause 1.2.24.1 or 1.2.24.2 above,

and the term Disposal has a corresponding meaning;
1.2.25.

"Effective Date" means 1 June 2018 or such other date as Sasol in its sole
discretion may determine;

1.2.26.

"Electronic Address" means in regard to Electronic Communication, any email
or other electronic address furnished to the Company by an Ordinary Shareholder
or Director;

1.2.27.

"Empowerment Period" means a period expiring on the earlier of:
1.2.27.1.

the 10th (tenth) anniversary of the Effective Date; and

1.2.27.2.

the later of the settlement in full of the Notional Vendor Finance and
the redemption in full of the FundCo Preference Shares, unless the
Holder of the B Ordinary Share otherwise determines to extend the
period beyond the settlement of the Notional Vendor Finance and the
redemption in full of the FundCo Preference Shares to a date
selected by the Holder of the B Ordinary Share but which date shall
not be after the date set out in clause 1.2.27.1,

or such shorter period as may be determined by the Holder of the B Ordinary
Share in its sole discretion;
1.2.28.

"Encumber" means any mortgage, charge, pledge, hypothecation, lien, cession
or assignment by way of security, option, right to acquire, right of pre-emption,
preferential right or arrangement, right of retention or agreement to confer
security or any restriction or other arrangement whatsoever which has the same
or similar effect to the granting of security;

1.2.29.

"Financial Markets Act" means the Financial Markets Act, 2012;

1.2.30.

“Facilitation Trust” means the trustees for the time being of the Sasol Inzalo
Public Facilitation Trust (to be renamed the Sasol BEE Facilitation Trust), IT
reference number 1182/2008, and/or the trustees of a new trust to be formed by
Sasol inter alia for purposes of warehousing Ordinary Shares as contemplated in
this MOI;
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1.2.31.

"Finance Documents" means any document designated as a “Finance
Document” under the Preference Share Subscription Agreement;

1.2.32.

"Free Shares Allocation Letter" means the letter to be issued by the Company
on or about 16 April 2018 pursuant to which certain eligible persons will be
allotted (i) by the Company, Ordinary Shares for no consideration and (ii) by
Sasol, as arranged by the Company, SOLBE1 Shares for no consideration, on
the terms and conditions to be described in the letter, to the extent that such
proposed allotment has not been rejected by the recipient concerned;

1.2.33.

"FundCo" means Sasol Khanyisa FundCo (RF) Limited, a public company with
limited liability registered in accordance with the laws of South Africa with
registration number 2017/662953/06;

1.2.34.

"FundCo Ordinary Shares" means ordinary shares of no par value in the share
capital of FundCo;

1.2.35.

"FundCo Preference Shares" means the preference shares to be allotted and
issued by FundCo to Sasol in terms of the Preference Share Subscription
Agreement;

1.2.36.

"Holders" or “Shareholders” means the registered holders of Shares who are
entered as such in the Securities Register of the Company;

1.2.37.

“Holder of the RF Preference Share” means Sasol Financing Proprietary
Limited, a private company with limited liability registered in accordance with the
laws of South Africa with registration number 1998/019838/07;

1.2.38.

"Ineligible or Disqualified" means, as regards Directors, members of Board
committees and Prescribed Officers, those persons who are ineligible or
disqualified as contemplated in the Companies Act (a list of which is in Schedule
2 for ease of reference but which does not form part of this MOI for purposes of
interpretation);

1.2.39.

"JSE" means the stock exchange operated by JSE Limited, a company duly
registered and incorporated under the company laws of South Africa with
registration number 2005/022939/06, licensed as an exchange under the
Financial Markets Act or its successor in title;
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1.2.40.

"JSE Listings Requirements" means the listings requirements of the JSE, as
amended from time to time;

1.2.41.

"MOI" means this Memorandum of Incorporation as amended from time to time;

1.2.42.

“Notional Vendor Finance” means the notional vendor finance contemplated in
the trust deed constituting the Sasol Khanyisa employee share ownership plan
so as to enable the trustees of the trust to subscribe for SSA Ordinary Shares on
the Effective Date;

1.2.43.

“Offeree” means the Facilitation Trust or any other nominee of the Holder of the
RF Preference Share;

1.2.44.

“Ordinary Shareholders” means the registered holders of Ordinary Shares
(other than the A Ordinary Share and the B Ordinary Share) who are entered as
such in the Securities Register of the Company;

1.2.45.

"Ordinary Shares" means ordinary Shares of no par value in the share capital of
the Company;

1.2.46.

"Preference Share Funding" means the funding provided by Sasol to FundCo
through the subscription by Sasol for FundCo Preference Shares in terms of the
Preference Share Subscription Agreement;

1.2.47.

"Preference Share Subscription Agreement" means the preference share
subscription agreement to be concluded between Sasol and FundCo pursuant to
which Sasol will subscribe for the FundCo Preference Shares, the proceeds of
which FundCo will apply to subscribe for SSA Khanyisa Shares in terms of the
SSA Subscription Agreement;

1.2.48.

"Regulations" means regulations published pursuant to the Companies Act from
time to time;

1.2.49.

"Relationship Agreement" means the relationship agreement to be concluded
between inter alia the Company, FundCo, SSA and Sasol;

1.2.50.

"Restrictive Conditions" means the restrictive conditions applicable to the
Company (as contemplated in section 15(2)(b) of the Companies Act) details of
which are more fully set out in clause 5 of this MOI;
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1.2.51.

“Required BEE Status” means the B-BBEE credentials that each Ordinary
Shareholder is required to maintain for the duration of the Empowerment Period
as contemplated in clauses 34.1.1 to 34.1.4;

1.2.52.

"RF Preference Share" means the preference Share of no par value in the capital
of the Company having the rights, privileges and conditions set forth in clause 43;

1.2.53.

“Round Robin Resolution” means:
1.2.53.1.

as regards resolutions of Shareholders, a resolution passed or
election conducted in accordance with section 60, including a
resolution signed in counterparts;

1.2.53.2.

as regards resolutions of Directors, a resolution passed in
accordance with clause 28.4.5;

1.2.54.

"Sasol" means Sasol Limited, a public company with limited liability registered
and incorporated in accordance with the laws of South Africa with registration
number 1979/003231/06;

1.2.55.

"Sasol Group" means Sasol and all of its direct and indirect Subsidiaries from
time to time, and other entities determined by the Sasol board from time to time
as forming part of the Sasol Group, and Member of the Sasol Group means any
one of them;

1.2.56.

"Share" means a share in the Company, including an Ordinary Share;

1.2.57.

"Share Exchange Expert" means:
1.2.57.1.

one of Sizwe Ntsaluba Gobodo Inc, PricewaterhouseCoopers Inc,
Ernst & Young or Deloitte & Touche (or its respective successors-intitle), or any other audit firm; or

1.2.57.2.

if so approved by Sasol shareholders during 2018, any corporate
finance firm or investment bank,

as selected by the Holder of the B Ordinary Share in its sole discretion, provided
that the firm or investment bank is independent of the Holder of the B Ordinary
Share;
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1.2.58.

"Share Exchange Ratio" means taking account, to the extent considered
necessary by the Share Exchange Expert the effects which may be brought about
by any corporate actions, the ratio in which all the Ordinary Shares will
automatically be exchanged by the Ordinary Shareholders with the Holder of the
B Ordinary Share for an issue of SOLBE1 Shares in terms of the Automatic Share
Exchange, which ratio will be determined by the Share Exchange Expert in
accordance with clause 32;

1.2.59.

"SOLBE1 Shares" means Sasol BEE ordinary shares of no par value in the share
capital of Sasol listed on the JSE under JSE stock code SOLBE1 and ISIN code
ZAE000151817;

1.2.60.

"SSA" means Sasol South Africa Proprietary Limited, registration number:
1968/013914/07, a private company with limited liability duly registered and
incorporated in accordance with the laws of South Africa which is in the process
of being converted into a public company;

1.2.61.

“SSA Group” means SSA and its Subsidiaries, from time to time;

1.2.62.

"SSA Khanyisa Shares" means the same number of SSA Ordinary Shares as
the number of Ordinary Shares to be issued to the Ordinary Shareholders on the
Effective Date, to be subscribed for by FundCo in terms of the SSA Subscription
Agreement as well as any other SSA Ordinary Shares acquired by FundCo by
reason of holding those SSA Khanyisa Shares;

1.2.63.

"SSA Ordinary Shares" means ordinary shares of no par value in the issued
share capital of SSA;

1.2.64.

"SSA Subscription Agreement" means the subscription agreement to be
concluded, between FundCo and SSA in terms of which, inter alia, FundCo will
subscribe for, and SSA will allot and issue to FundCo the SSA Khanyisa Shares
on the Effective Date;

1.2.65.

"Transaction Documents" means:1.2.65.1.

the Finance Documents;

1.2.65.2.

the SSA Subscription Agreement;

1.2.65.3.

the Relationship Agreement;
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1.2.65.4.

the Free Shares Allocations Letter; and

1.2.65.5.

such other document approved by the Holder of the RF Preference
Share as a transaction document;

1.2.66.

"Writing" includes Electronic Communication but as regards any Holder entitled
to vote, only to the extent that such Holder has notified the Company of an
Electronic Address;

1.3.

any reference to an enactment is to that enactment as at the date on which this MOI is adopted
and as amended or re-enacted from time to time and includes any subordinate legislation
made from time to time under such enactment. Any reference to a particular section in an
enactment is to that section as at the date on which this MOI is adopted, and as amended or
re-enacted from time to time and/or an equivalent measure in an enactment, provided that if
as a result of such amendment or re-enactment, the specific requirements of a section referred
to in this MOI are changed, the relevant provision of this MOI shall be read also as if it had
been amended as necessary, without the necessity for an actual amendment;

1.4.

references to Holders represented by proxy shall include Holders entitled to vote represented
by an agent appointed under a general or special power of attorney;

1.5.

references to Holders entitled to vote Present at a Meeting or acting in person shall include
Juristic Persons represented by duly authorised representative or acting in the manner
prescribed in the Companies Act;

1.6.

all references to "section/s" in this MOI refer to the sections of the Companies Act unless the
context indicates otherwise;

1.7.

the headings are for reference purposes only and shall not affect the interpretation of this MOI;

1.8.

words in the singular shall include the plural, and words in the plural shall include the singular,
words importing the masculine gender shall include the female gender, and words importing
persons shall include created entities (corporate or not);

1.9.

if any term is defined within the context of any particular clause in this MOI, the term so
defined, unless it is clear from the clause in question that the term so defined has limited
application to the relevant clause, shall bear the meaning ascribed to it for all purposes in
terms of this MOI, notwithstanding that that term has not been defined in this interpretation
provision;
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1.10.

if the provisions of this MOI are in any way inconsistent with the provisions of the Companies
Act, the provisions of the Companies Act shall prevail, and this MOI shall be read in all
respects subject to the Companies Act;

1.11.

to the extent that any provisions of this MOI are based on any Unalterable Provisions or
mandatory provisions of the Companies Act or the Regulations and any of those provisions is
amended in such a way that the provisions of this MOI would contravene the Companies Act
or the Regulations, the Board is authorised, subject to clause 5, to amend this MOI to reflect
such amendments and in so doing eliminate the risk that if there is a conflict between any
provision of this MOI and the Unalterable Provisions or mandatory provisions of the
Companies Act or the Regulations as amended, the relevant provision of this MOI will be void
to the extent that it contravenes, or is inconsistent with the amended Unalterable Provisions
or mandatory provisions of the Companies Act or the Regulations, as the case may be;

1.12.

the rule of construction that a contract shall be interpreted against the party responsible for
the drafting or preparation of the contract, shall not apply to this MOI.

2.

CALCULATION OF BUSINESS DAYS
When a particular number of Business Days is provided for between the happening of one event and
another, the number of days must be calculated by:2.1.

excluding the day on which the first such event occurs;

2.2.

including the day on or by which the second event is to occur; and

2.3.

excluding any public holiday (as contemplated in section 1 of the Public Holidays Act, 1994),
Saturday or Sunday that falls on or between the days contemplated in clauses 2.1 and 2.2
respectively.

3.

PUBLIC COMPANY
The Company is a Public Company as it is not a Private Company or a State-Owned Company or a
Personal Liability Company.

4.

POWERS AND CAPACITY OF THE COMPANY
4.1.

The Company has the powers and capacity of an Individual, subject to the limitations set out
in clauses 5 and 6.
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4.2.

Notwithstanding the omission from this MOI of any provision to that effect, the Company may,
subject to any limitation contemplated in clauses 5 and 6, do anything which the Companies
Act empowers a company to do if so authorised by this MOI.

5.

RESTRICTIVE CONDITIONS
5.1.

Until the end of the Empowerment Period, the Directors and the Ordinary Shareholders shall
not, without the prior written consent of the Holder of the RF Preference Share, undertake or
have any authority to undertake any transactions, actions or activities of any nature
whatsoever not contemplated in this MOI, including but not limited eiusdem generis to –
5.1.1.

issuing any Ordinary Shares or awarding any capitalisation shares or granting
any options to subscribe for Ordinary Shares or issuing any other class of
Securities or granting any options to subscribe for any other class of Securities
other than as contemplated in the Free Shares Allocations Letter or as expressly
contemplated in this MOI;

5.1.2.

Disposing of the Company’s FundCo Ordinary Shares, or agreeing to FundCo
Disposing of the SSA Khanyisa Shares or other assets held by FundCo (apart
from the SSA Khanyisa Shares), or doing anything else which would result in the
Company ceasing to hold its interest in FundCo, or FundCo ceasing to hold its
interest in SSA, or FundCo ceasing to hold its interest in any other asset/s held
by FundCo (apart from the SSA Khanyisa Shares), or doing or omitting to do
anything else which is calculated to have that effect;

5.1.3.

Disposing of any SOLBE1 Shares which the Company receives from FundCo as
contemplated in clauses 32 and/or 33;

5.1.4.

approving any issues of Securities in FundCo or granting of any options by
FundCo to subscribe for Securities save for the issue of an ordinary share to the
Company and FundCo Preference Shares to Sasol or any Member of the Sasol
Group;

5.1.5.

doing or omitting to do anything, in whatever capacity, which would have the
effect of or result in the Company and/or FundCo being wound up, whether
voluntarily or compulsorily, or of being deregistered, or being placed under
business rescue, or which is calculated to have that effect;

5.1.6.

registering the transfer of any Securities other than as expressly permitted in
terms of this MOI;
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5.1.7.

borrowing any funds;

5.1.8.

incurring any liabilities save as contemplated in this MOI;

5.1.9.

forming any Subsidiaries, other than FundCo, and including any companies
incorporated outside South Africa, which had they been incorporated in South
Africa, would have been Subsidiaries;

5.1.10.

doing anything which would result in the Company ceasing to be 100% (one
hundred percent) owned by Black People and/or Black Groups after the issue of
the Ordinary Shares pursuant to the Free Shares Allocation Letter;

5.1.11.

omitting to do anything as regards achieving majority board and board committee
representation by Black People in the Company and in FundCo;

5.1.12.

amending the authorisation (including increasing or decreasing the number) and
classification of Shares (including determining rights, limitations, other terms and
preferences) as contemplated in sections 36(2)(b) or 36(3);

5.1.13.

deciding whether the Company should be a party to any litigation against any
Shareholder and/or any other Person (other than as contemplated in clause 35);

5.1.14.

repurchasing any issued Ordinary Shares,

save for:5.1.15.

subscribing for and holding the FundCo Ordinary Share and exercising any rights
associated with such FundCo Ordinary Share;

5.1.16.

concluding any agreements with Sasol and any Member of the Sasol Group;

5.1.17.

concluding the Transaction Documents but not any amendments thereto;

5.1.18.

issuing of the Free Share Allocation Letter and the Ordinary Shares contemplated
in that letter and any announcements in connection therewith which have the prior
approval of the Holder of the RF Preference Share;

5.1.19.

issuing of the B Ordinary Share to Sasol and the issuing of the shares
contemplated in clause 8.1.1.5 to the Holder of the RF Preference Share as
contemplated in clause 9.1;
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5.1.20.

implementing the provisions of, exercising its rights and performing its obligations
under the documents contemplated in clauses 5.1.16, 5.1.17, 5.1.18 and this MOI
but not incurring any legal costs;

5.1.21.

complying with its statutory and common law obligations (including the incurring
of any statutory and/or secretarial fees associated therewith and/or any
administrative costs contemplated in clause 19) but not incurring any legal costs;

5.1.22.

opening and operating a bank account with a banking institution approved by the
Holder of the RF Preference Share;

5.1.23.

appointing Computershare Investor Services Proprietary Limited or any other
company which the Holder of the RF Preference Share directs it to appoint to
administer the payment of distributions to its Shareholders;

5.1.24.

appointing Computershare Nominees Proprietary Limited as its CSDP or any
other CSDP which the Holder of the RF Preference Share directs it to appoint.

5.2.

After the Empowerment Period, neither the Directors nor the Ordinary Shareholders shall,
without the prior written consent of the Holder of the RF Preference Share, have any authority
to cause the Company and/or FundCo to distribute the SSA Khanyisa Shares to the Ordinary
Shareholders and/or the Company, as the case may be, whether, without limitation eiusdem
generis, by way of a dividend or other distribution in specie or otherwise. The Ordinary
Shareholders agree in favour of the Holder of the RF Preference Share not to accept any such
distribution of SSA Khanyisa Shares.

5.3.

In order to draw the attention of third parties to the provisions of this clause 5 made solely for
the benefit of the Holder of the RF Preference Share, the Directors shall be obliged to procure
that the name of the Company includes “(RF)”, including, without limitation ejusdem generis,
in all contracts concluded by the Company.

5.4.

The Directors shall be obliged, for the benefit of the Holder of the RF Preference Share, to
notify any third party with which the Company intends to contract of the provisions of this
clause 5 and also whether or not the required approval of the Holder of the RF Preference
Share has been obtained, and if so required by the third party, shall furnish a copy of any such
approval which has been obtained.

5.5.

No resolution may be put to Ordinary Shareholders to ratify any action by the Company or the
Directors that is inconsistent with or contrary to the Restrictive Conditions, unless otherwise
agreed in Writing with the Holder of the RF Preference Share. Notwithstanding the provisions
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of section 20(2) (if it is applicable to the provisions of this clause 5), the Ordinary Shareholders
shall not be entitled to ratify any action by the Directors in breach of this clause 5.
5.6.

The provisions of clauses 5.1 to 5.5 (all inclusive) shall be capable of amendment only by way
of the passing of a Special Resolution which shall be of no force and effect unless the prior
Written approval of the Holder of the RF Preference Share is obtained.

5.7.

If the provisions of the Companies Act as regards Restrictive Conditions are altered so as to
permit the capacity of the Company to be restricted without section 20 of the Companies Act
becoming applicable, this MOI shall be amended in such a manner as the Holder of the RF
Preference Share reasonably considers appropriate to limit the capacity of the Company as
well as the authority of the Directors.

5.8.

If there is any conflict between the provisions of this clause 5 and any other provision of this
MOI the provisions of this clause 5 shall prevail.

5.9.

The Holder of the RF Preference Share shall be entitled at any reasonable time whilst the
provisions of this clause 5 are still of full force and effect to inspect and take copies of the
books and records of the Company.

5.10.

Whilst the provisions of this clause 5 are still of full force and effect, the Holder of the RF
Preference Share shall be entitled in the exercise of its sole discretion to require a forensic
audit to be undertaken in respect of the Company from time to time by persons selected by it,
at the cost of the Holder of the RF Preference Share.

5.11.

If the Restrictive Conditions are breached the Holder of the RF Preference Share shall be
entitled to all the common law remedies available to it or to exercise any of the rights available
to it under the Companies Act.

6.

AMENDMENTS TO THE MOI
6.1.

Save for correcting errors substantiated as such from objective evidence or which are selfevident errors (including, but without limitation ejusdem generis, spelling, punctuation,
reference, grammar or similar defects) in this MOI, which the Board is empowered to do, all
other amendments of this MOI shall be effected in accordance with section 16(1) and 16(4)
and a Special Resolution passed by the Shareholders but shall not take effect unless the prior
Written approval/s have been obtained of the Holder of the RF Preference Share, if such
amendment is intended to be made operative whilst the provisions of clause 5 are still of full
force and effect.
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6.2.

If errors in the MOI are corrected as referred to in clause 6.1, the Board shall either publish a
copy of any such correction effected by the Board on the Company’s web site or furnish
Shareholders with Written notice of such correction effected by the Board, within 14 (fourteen)
days of filing the notice of correction with the Commission.

6.3.

To the extent that any Restrictive Condition is found by a court to be unenforceable or void
the Ordinary Shareholders shall be obliged to pass the necessary resolutions to amend or
replace any such Restrictive Condition in the manner determined by the Holder of the RF
Preference Share.

7.

THE MAKING OF RULES
The Board is not entitled to make, amend or repeal any Rules.

8.

AUTHORISED SECURITIES, PREFERENCES, RIGHTS AND OTHER SHARE TERMS
8.1.

Authorised Shares:
8.1.1.

The Company is authorised to issue the following numbers and classes of Shares
(which includes Shares already issued at any time):8.1.1.1.

1 (one) A Ordinary Share of no par value having the rights and
limitations set out in clause 8.4;

8.1.1.2.

1 (one) B Ordinary Share of no par value having the rights and
limitations set out in clause 8.5;

8.1.1.3.

30 000 000 (thirty million) Ordinary Shares of no par value each such
Share having the rights and limitations set out in clause 8.3;

8.1.1.4.

1 (one) non-participating RF Preference Share of no par value having
the rights and limitations set forth in clause 43; and

8.1.1.5.

10 000 (ten thousand) unclassified shares for which the Board will
determine the associated preferences, rights, limitations or other
terms as contemplated in section 36(1)(d) of the Companies Act.

8.2.

Issued Shares
8.2.1.

Immediately after this MOI becomes effective, 1 (one) A Ordinary Share and 1
(one) RF Preference Share will be in issue.
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8.2.2.

By not later than the Effective Date, 1 (one) B Ordinary Share will be issued for
R10 000 (ten thousand) Rand to Sasol.

8.2.3.

On the Effective Date:8.2.3.1.

subject to the B Ordinary Share in clause 8.2.2 or the Ordinary
Shares in clause 8.2.3.2 being issued, the 1 (one) A Ordinary Share
referred to in clause 8.2.1 will, subject to compliance with the
Companies Act, be repurchased by the Company for a nominal
amount of R0,01 (one cent). The Shareholders agree that if the
provisions of section 48(8)(b) of the Companies Act apply to this
repurchase this provision constitutes the requisite approval;

8.2.3.2.

Ordinary Shares will be issued for no consideration to those persons
who did not reject the free allocation of shares under the Free Shares
Allocation Letter but in the case of that person acting as trustee for a
Facilitation Trust to be formed under the name “Sasol Khanyisa
Warehousing Trust”, to that Facilitation Trust.

8.3.

Rights and limitations attaching to each Ordinary Share
8.3.1.

Each Ordinary Share shall not be capable of being registered in the name of an
Ordinary Shareholder who is not:
8.3.1.1.

both the registered Holder and beneficial owner of such Ordinary
Share; and

8.3.1.2.

a Black Person and/or Black Group,

other than in the case of the Facilitation Trust once the provisions of clauses 32
and/or 33 have been implemented.
8.3.2.

Each Ordinary Share in the Company ranks pari passu with all other Ordinary
Shares in respect of all rights, and entitles its Holder to:8.3.2.1.

attend, participate, speak at and vote on any matter to be decided by
Ordinary Shareholders;

8.3.2.2.

exercise one vote on any matter to be decided by the Ordinary
Shareholders (other than matters which are, in terms of this MOI or
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the Companies Act, to be decided solely by the Holders of any other
class/es of Share(s));
8.3.2.3.

participate on a pro rata basis with every other Ordinary Share in any
Distribution to Ordinary Shareholders;

8.3.2.4.

receive a pro rata portion of the net assets of the Company upon its
dissolution.

8.4.

Rights and limitations attaching to the A Ordinary Share
The A Ordinary Share will have the same rights and limitations as the Ordinary Shares save
for the limitation in clause 8.3.1.2.

8.5.

Rights and limitations attaching to the B Ordinary Share
The B Ordinary Share shall entitle its Holder to:
8.5.1.

attend, participate, speak at and vote on any matter to be decided by Ordinary
Shareholders;

8.5.2.

exercise one vote on any matter to be decided by the Ordinary Shareholders
(other than matters which are, in terms of this MOI or the Companies Act, to be
decided solely by the Holders of any other class/es of Share(s));

8.5.3.

receive a dividend of R1,00 (one rand) when any Distribution to Ordinary
Shareholders is made;

8.5.4.

receive a return of capital of R1,00 (one rand) upon the Company’s dissolution.

8.6.

All Securities of a class shall rank pari passu in all respects.

8.7.

No rights, privileges or conditions for the time being attached to any class of Securities of the
Company, nor any interests of that class of Securities may (unless otherwise provided by the
terms of issue of the Securities of that class) whether or not the Company is being wound up,
be varied in any manner adverse to the Holders of that class of Securities, nor may any
variations be made to the rights, privileges or conditions of any class of Securities, such that
the interests of another class of Securities is adversely affected, unless the consent in Writing
of the Holders of not less than 75% (seventy five per cent) of the issued Securities of that
adversely affected class has been obtained, or a Special Resolution has been passed by the
Holders of that adversely affected class of Securities with the support of more than 75%
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(seventy five percent) of the Voting Rights Exercised on the Special Resolution at a separate
meeting of the Holders of that class. The provisions of this MOI relating to Shareholders
Meetings shall mutatis mutandis apply to any such separate meeting except that:8.7.1.

the necessary quorum shall be sufficient Persons Present at the Meeting to
Exercise, in aggregate, at least 51% (fifty one per cent) of the Voting Rights that
are entitled to be Exercised on that matter at the time the matter is called on the
agenda;

8.7.2.

if at any adjourned meeting of such Shareholders, the required quorum
contemplated in clause 8.7.1 is not present, those Persons entitled to vote who
are Present at the Shareholders Meeting shall be a quorum; and

8.7.3.

any Holder of Shares of the class present in Person or represented by proxy may
demand a poll and, on a poll, shall have 1 (one) vote for each Share of the class
of which he is the Holder.

The provisions of this clause 8.7 shall not apply to the RF Preference Share.
8.8.

Notwithstanding any implication in this MOI to the contrary, the Board may not authorise any
financial assistance by the Company in connection with the subscription for or purchase of its
Securities or those of a Related or Inter-Related company without complying with
section 44(3) and any other provision in this MOI.

9.

ISSUE AND TRANSFER OF SHARES
9.1.

The Board shall not have the power to issue authorised Shares nor to grant any options
relating to such Shares nor to grant any other rights exercisable for such Shares (other than
as contemplated in clause 9.3) without the prior approval of Shareholders by way of an
Ordinary Resolution, unless the Companies Act requires a Special Resolution, and without
complying with clause 5. Notwithstanding the aforegoing, the Board shall:
9.1.1.

after receiving a direction from the Holder of the RF Preference Share to that
effect, classify any of the Shares contemplated in clause 8.1.1.5 and determine
the rights, limitations or other terms applicable to any such Shares as directed by
the Holder of the RF Preference Share; and

9.1.2.

without obtaining the prior approval of Ordinary Shareholders, have the power to
issue to the Holder of the RF Preference Share any of the Shares contemplated
in clause 9.1.1 whenever the Company is obliged to issue any Shares to the
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Holder of the RF Preference Share so as to give effect to the rights of the Holder
of the RF Preference Share under any of the Transaction Documents.
9.2.

The Company must not issue any Shares or register the transfer of any Shares unless the
issue or transfer is made in accordance with the Companies Act and this MOI.

9.3.

Subject to clause 5, the Board may issue capitalisation Shares or offer a cash payment in lieu
of awarding a capitalisation Share in accordance with section 47.

9.4.

Any approval in terms of this clause 9 by Special Resolution or Ordinary Resolution may be
in the form of a general authority to the Board, whether conditional or unconditional, in their
discretion or in the form of a specific authority in respect of any particular allotment or issue of
such Securities. Such authority shall endure for the period provided in the Ordinary Resolution
or Special Resolution in question but may be revoked by Ordinary Resolution or Special
Resolution, as the case may be, at any time.

10.

TRANSMISSION OF SECURITIES BY OPERATION OF LAW
10.1.

Subject to clause 37 and the laws relating to securities transfer tax upon or in respect of the
estates of deceased Persons and the administration of the estates, the executor of the estate
of a deceased Holder shall upon production of such evidence as may be required by the
Directors, have the right either:
10.1.1.

to exercise the same rights and to receive the same Distributions and other
advantages to which he/she/it would be entitled if he/she/it were the Holder of the
Securities registered in the name of the Holder concerned; or

10.1.2.

himself/herself/itself to be registered as the Holder in respect of those Securities
and to make such transfer of those Securities as the Holder concerned could
have made, but the Directors shall have the same right to decline or suspend
registration as they would have had in the case of a transfer of the Securities by
the Holder.

11.

CERTIFICATES EVIDENCING ISSUED SECURITIES
11.1.

Subject to clause 11.2, the Securities issued by the Company shall either be certificated (that
is, evidenced by certificates) or uncertificated in which case the Company must not issue
certificates evidencing or purporting to evidence title to those Securities.
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11.2.

The Ordinary Shares contemplated in clause 8.2.3.2 shall be issued in an uncertificated form
and held on an own name basis such that the Holders in question hold them both as registered
Holders and beneficial owners.

11.3.

If any Ordinary Shareholder requires his/her/its Ordinary Shares to be held in certificated form
then such Ordinary Shareholder shall still be obliged to hold such Ordinary Shares as both
registered holder and beneficial owner, subject however to the condition that the certificate in
respect of those Ordinary Shares will be lodged with the Custodian until the end of the
Empowerment Period. After receiving a notice from an Ordinary Shareholder that he/she/it
wishes to withdraw all or part of the uncertificated Securities held by that Ordinary Shareholder
in an uncertificated Securities register, and obtain a certificate in respect of those withdrawn
Securities, the Company must:
11.3.1.

immediately instruct the Custodian to enter the relevant Person’s name and
details of that Person’s holding of Securities in the Securities Register and
indicate on the Securities Register that the Securities so withdrawn are no longer
held in uncertificated form;

11.3.2.

within 10 (ten) Business Days:
11.3.2.1.

prepare and Deliver to the Custodian a certificate in respect of the
Securities, to be held on behalf of the relevant Holder until the end of
the Empowerment Period; and

11.3.2.2.

may charge the Holder a reasonable fee to cover the actual costs of
issuing a certificate.

11.4.

As soon as practicable after:
11.4.1.

issuing any Securities the Company must enter or cause to be entered in
its Securities Register the total number of those Securities that are held in
uncertificated form, and in respect of every class of Securities evidenced by
certificates that it has issued:
11.4.1.1.

the names and addresses and identity numbers of the Persons to
whom the Securities were issued (and note therein any changes to
these details forthwith after receipt of Written notice from the Holder
of such changes);

11.4.1.2.

those Persons’ Electronic Addresses who have furnished them;
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11.4.1.3.

the number and class of Securities issued to each of them, the date
of issue, distinguishing numbers and the consideration;

11.4.1.4.

the total number of Securities of a class held by any Person;

11.4.1.5.

the date on which any such Securities were transferred by the Holder
or by operation of law to another Person or re-acquired by or
surrendered to the Company;

11.4.1.6.

the number of, and prescribed circumstances relating to, any
Securities:
11.4.1.6.1.

that have been placed in trust as contemplated in
section 40(6)(d) by reason of not having been fully
paid for; or

11.4.1.6.2.
11.4.2.

whose transfer has been restricted;

the re-acquisition or surrender of any Securities the Company must enter or
cause to be entered in its Securities Register, in respect of Securities re-acquired
or surrendered:
11.4.2.1.

the date on which the Securities were re-acquired or surrendered to
the Company;

11.4.2.2.

the distinguishing number or numbers of any certificated Securities
re-acquired or surrendered to the Company;

11.4.2.3.

the consideration for which the Securities were re-acquired by, or
surrendered to the Company; and

11.4.2.4.

the name of the Person from or by whom the Securities were reacquired or surrendered, as the case may be;

11.4.3.

transferring any Securities, the Company must enter or cause to be entered in
its Securities Register, in respect of Securities evidenced by certificates that it has
transferred:
11.4.3.1.

the name and address of the transferee;

11.4.3.2.

the description of the Securities, or interest transferred;
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11.4.3.3.

the date of the transfer;

11.4.3.4.

the value of any Consideration still to be received by the Company
on each Security or interest, in the case of a transfer of Securities the
subscription price for which has not been fully paid; and

11.4.3.5.

any other information contemplated in clause 11.4.1, any reference
to issue being read as a reference to transfer,

provided that such entry may only be made if the transfer:
11.4.3.6.

is evidenced by a proper instrument of transfer that has been
delivered to the Company; or

11.4.3.7.
11.4.4.
11.5.

was effected by operation of law;

any other information prescribed in terms of the Companies Act from time to time.

If the Company has uncertificated Securities at any time it shall comply with the provisions of
sections 52 and 53 and in particular shall enter or cause to be entered in its Securities
Register the total number of such uncertificated Securities from time to time.

11.6.

Securities certificates shall be issued in such manner and form as the Board shall from time
to time prescribe, save that they must state on the face:11.6.1.

the name of the Company;

11.6.2.

the name of the Person to whom the Securities were issued;

11.6.3.

the number and class of Shares and the designation of the series, if any,
evidenced by that certificate; and

11.6.4.
11.7.

any restriction on the transfer of the Securities evidenced by that certificate.

Every certificate for Securities must be signed by either two Directors or one Director and the
company secretary, all such Persons having been authorised by the Board, by autographic,
mechanical or electronic means.

11.8.

Each class of Shares, and any other Securities, must be distinguished by an appropriate
numbering system.

23

11.9.

Each Holder shall be entitled to 1 (one) certificate for all the Securities of a particular class
registered in its name, or to several certificates, each for a part of such Securities.

11.10. If a certificate for Securities is defaced, lost or destroyed, it may be renewed, on such terms,
as to evidence and indemnity and payment of such fee as the Board thinks fit, and (in case of
defacement) on delivery of the old certificate to the Company.
11.11. Subject to clauses 8.3, 11.2 and 11.3, a certificate for Securities registered in the names
of 2 (two) or more Persons shall be Delivered (to the Person first named in the Securities
Register and Delivery of a certificate for Securities to that Person shall be a sufficient Delivery
to all joint Holders.
11.12. In the case of any Security registered in the name of 2 (two) or more Persons as joint
Holders, the Person first named in the Securities Register shall, save as may otherwise be
provided in this MOI, be the only Person recognised by the Company as having any title to
such Security and to the certificate therefor. Upon the death, insolvency or placing under
curatorship by reason of insanity or prodigality of any joint Holder of any Security, the sole
remaining joint Holder or the first named of 2 (two) or more remaining joint Holders, as the
case may be, shall be the only Person or Persons recognised by the Company as having any
title to such Security.
12.

SECURITIES REGISTER
12.1.

The Company will maintain a Securities Register and must enter or cause to be entered in its
Securities Register all information prescribed in terms of the Companies Act from time to time.

12.2.

A Person:12.2.1.

acquires the rights associated with any particular Securities of the Company
when that Person’s name is entered in the Company’s Securities Register as a
Person to whom those Securities have been issued or transferred; and

12.2.2.

ceases to have the rights associated with any particular Securities of the
Company when the transfer to another Person, re-acquisition by the Company,
or surrender to the Company of those Securities has been entered in the
Company’s Securities Register.
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13.

REPURCHASES OF SECURITIES
Subject to clause 5, the Company is authorised to repurchase Securities subject to compliance with
the Companies Act.

14.

TRANSFER OF SECURITIES AND RESTRICTIONS ON DISPOSALS AND ENCUMBRANCES OF
ANY SHARES
14.1.

There shall be no pre-emptive rights attaching to any class of Shares on transfers of such
Shares.

14.2.

Until the expiry of the Empowerment Period:14.2.1.

no Ordinary Shareholder (other than the Facilitation Trust and any trustee acting
for a Facilitation Trust in the course of formation under the name “Sasol Khanyisa
Warehousing Trust”) may Dispose of his/her/its Ordinary Shares or any rights or
interest therein, without the prior written approval of the Holder of the RF
Preference Share;

14.2.2.

the Company will not permit a Disposal of Ordinary Shares which is inconsistent
with the provisions of this MOI.

14.3.

The Holder of the RF Preference Share shall be entitled to freely transfer the RF Preference
Share to any person.

14.4.

The Holder of the A Ordinary Share shall be entitled to freely transfer the A Ordinary Share to
any person.

14.5.

The Holder of the B Ordinary Share shall be entitled to freely transfer the B Ordinary Share to
any person.

14.6.

The transferor of any Security shall be deemed to remain the Holder of such Security until the
name of the transferee is entered into the Securities Register in respect thereof as
contemplated in clause 12.2.

14.7.

Subject to this clause 14 and clauses 5, 9, 33, 35, 36 and 37, the Company must enter in its
Securities Register every transfer of any Securities, including in the entry:14.7.1.

the name and address of the transferee;

14.7.2.

the description of the Securities, or interest transferred;
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14.7.3.

the date of the transfer; and

14.7.4.

the value of any consideration still to be received by the Company on each
Security or interest, in the case of a transfer of Securities the subscription price
for which it has not been fully paid,

provided that such entry may be made only if the transfer is in accordance with the provisions
of this MOI and is evidenced by a proper instrument of transfer that has been delivered to the
Company.
14.8.

Subject to clause 14.2, all authorities to sign transfer deeds granted by Holders for the purpose
of transferring Securities that may be lodged, produced or exhibited with or to the Company
at any of its transfer offices shall as between the Company and the grantor of such authorities,
be taken and deemed to continue and remain in full force and effect, and the Company may
allow the same to be acted upon until such time as express notice in Writing of the revocation
of the same shall have been given and lodged at the Company’s transfer offices at which the
authority was lodged, produced or exhibited. Even after the giving and lodging of such notices
the Company shall be entitled to give effect to any instruments signed under the authority to
sign, and certified by any officer of the Company, as being in order before the giving and
lodging of such notice.

14.9.

At any time during the Empowerment Period the Offeree shall be entitled to freely Dispose of
any Ordinary Shares which it may hold, provided that any Disposals by the Offeree are done
or implemented in accordance with prior Written instructions from the Holder of the RF
Preference Share and such Shares are Disposed of to Black Persons and/or Black Groups
who are approved by the Holder of the RF Preference Share.

15.

PROHIBITION REGARDING BENEFICIAL INTERESTS
For as long as the provisions of clause 5 are still of full force and effect the Company shall not permit
Securities to be held by one Person for the Beneficial Interest of another, save where such Shares are
held by the Offeree.

16.

ACCOUNTING RECORDS AND FINANCIAL STATEMENTS
16.1.

The Company shall maintain the necessary Accounting Records which shall be kept at its
Registered Office.

16.2.

The Company shall have its annual Financial Statements audited.
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16.3.

For the duration of the Empowerment Period, the Company shall prepare its Financial
Statements in accordance with Sasol’s accounting policies from time to time and the
Companies Act.

16.4.

The Company shall notify the Holders of the publication of any annual Financial Statements
of the Company, setting out the steps required to obtain a copy of those Financial Statements.
If a Holder demands a copy of the annual Financial Statements, the Company shall make
same available to such Holder free of charge. The Company may provide any Person with a
summary of any particular Financial Statements in accordance with section 29(3).

16.5.

The Board shall from time to time determine at what times and places (save in the case of
Accounting Records which shall be kept at the Company’s Registered Office) and under what
conditions, subject to the requirements of the Companies Act and the Regulations, the
Shareholders are entitled to inspect and take copies of the records referred to in section
26(1).

16.6.

No Person, including Shareholders, shall be entitled to access any information of the
Company, save as contemplated in the Companies Act or other relevant legislation.

17.

AUDITOR
17.1.

The Company shall appoint an Auditor at its Annual General Meeting provided that:
17.1.1.

for the duration of the Empowerment Period the Auditor shall be one of Sasol’s
auditors;

17.1.2.

subject to clause 17.1.1, if an Annual General Meeting does not appoint or
reappoint an Auditor, the Board must fill the vacancy in the office in terms of the
procedure contemplated in section 91 within 40 (forty) Business Days after the
date of the Annual General Meeting. A retiring Auditor may be automatically
re-appointed at an Annual General Meeting without any resolution being passed,
unless:
17.1.2.1.

the retiring Auditor is:
17.1.2.1.1.

no longer qualified for appointment;

17.1.2.1.2.

no longer willing to accept the appointment, and has
so notified the Company; or
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17.1.2.1.3.

required to cease serving as Auditor, in terms of
section 92;

17.1.2.2.

the Audit committee objects to the re-appointment; or

17.1.2.3.

the Company has received notice of an intended resolution to
appoint some other Person or Persons in place of the retiring Auditor.

17.2.

Any firm of auditors appointed by the Company as the Auditor shall ensure that the Individual
responsible for performing the Audit must comply with the requirements of section 90(2),
provided that:
17.2.1.

the same Individual may not serve as the Auditor or designated Auditor for more
than 5 (five) consecutive financial years;

17.2.2.

if an Individual has served as the Auditor or designated Auditor for 2 (two) or
more consecutive financial years and then ceases to be the Auditor or
designated Auditor, the Individual may not be appointed again as the Auditor
or designated Auditor until after the expiry of at least 2 (two) further financial
years.

17.3.

Subject to clause 17.1.1, nothing precludes the election by the Company at its Annual General
Meeting of an Auditor other than one nominated by the Audit committee, but if such an
Auditor is elected, the appointment is valid only if the Audit committee is satisfied that
the proposed Auditor is independent of the Company.

17.4.

In considering whether, for the purposes of this clause 17, a Registered Auditor is
independent of the Company, the Audit committee must:
17.4.1.

ascertain that the Auditor does not receive any direct or indirect remuneration or
other benefit from the Company, except:
17.4.1.1.

as Auditor; or

17.4.1.2.

for rendering other services to the Company, to the extent permitted
in terms of the Companies Act;

17.4.2.

consider whether the Auditor’s independence may have been prejudiced:
17.4.2.1.

as a result of any previous appointment as Auditor; or
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17.4.2.2.

having regard to the extent of any consultancy, advisory or other
work undertaken by the Auditor for the Company; and

17.4.2.3.

consider compliance with other criteria relating to independence
or conflict of interest as prescribed by the Independent Regulatory
Board for Auditors established by the Auditing Profession Act,

in relation to the Company, and if the Company is a member of a group of
companies, any other company within that group.
17.5.

The Auditor:
17.5.1.

has the right of access at all times to the accounting records and all books and
documents of the Company, and is entitled to require from the Board or
Prescribed Officers any information and explanations necessary for the
performance of the Auditor’s duties;

17.5.2.

if the Company is a Holding Company, has the right of access to all current
and former financial statements of any Subsidiary and is entitled to require from
the Board or Prescribed Officers of the Company or Subsidiary any information
and explanations in connection with any such statements and in connection with
the Accounting Records, books and documents of the Subsidiary as necessary
for the performance of the Auditor’s duties; and

17.5.3.

is entitled to:
17.5.3.1.

attend any Shareholders Meeting;

17.5.3.2.

receive all notices of and other communications relating to any
Shareholders Meeting; and

17.5.3.3.

be heard at any Shareholders Meeting on any part of the
business of the meeting that concerns the Auditor’s duties or
functions;

17.5.3.4.

may not perform any services for the Company:
17.5.3.4.1.

that would place the Auditor in a conflict of
interest as prescribed or determined by the
Independent Regulatory Board for Auditors in
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terms of section 44(6) of the Auditing Profession
Act; or
17.5.3.4.2.

as may be prescribed by the Audit committee in
terms of section 94(7)(d).

17.6.

If a vacancy arises in the office of Auditor, the Board, subject to clause 17.1.1:
17.6.1.

must appoint a new Auditor within 40 (forty) Business Days, if there was only 1
(one) incumbent Auditor; and

17.6.2.

may appoint a new Auditor at any time, if there was more than 1 (one)
incumbent, but while any such vacancy continues, the surviving or continuing
Auditor may act as Auditor of the Company.

If, by comparison with the membership of a firm at the time of its latest appointment, less than
½ (one half) of the members remain after a change in the composition of the members, that
change constitutes the resignation of the firm as Auditor of the Company, giving rise to a
vacancy.
17.7.

Subject to clause 17.1.1, before making an appointment in terms of clause 21.6 the Board:
17.7.1.

must propose to the Audit committee, within 15 (fifteen) Business Days after
the vacancy occurs, the name of at least one Registered Auditor to be
considered for appointment as the new Auditor; and

17.7.2.

may proceed to make an appointment of a Person proposed in terms of
clause 17.7.1 if, within 5 (five) Business Days after delivering the proposal, the
Audit committee does not give notice in Writing to the Board rejecting the
proposed auditor.

17.8.

The Auditor may resign from office by giving the Company 1 (one) month’s Written notice
or less than that with the prior Written approval of the Board.

17.9.

If the Auditor is removed from office by the Board, the Auditor may, by giving Written notice
to that effect to the Company by not later than the end of the financial year in which the
removal took place, require the Company to include a statement in its annual Financial
Statements relating to that financial year, not exceeding a reasonable length, setting out
the Auditor’s contention as to the circumstances that resulted in the removal. The Company
must include this statement in the Directors’ report in its annual Financial Statements.
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17.10. For as long as the Auditors of Company are appointed in accordance with the provisions of
clause 17.1.1, Sasol shall bear the costs of the Auditors.
18.

FINANCIAL YEAR END
For the duration of the Empowerment Period, the financial year end of the Company shall be the same
as that of Sasol. After the end of the Empowerment Period the financial year end of the Company shall
be 30 June.

19.

PERFORMANCE BY SSA OF ADMINISTRATIVE FUNCTIONS
19.1.

It is recorded that SSA has, in terms of the Relationship Agreement, been appointed as the
administrative agent of the Company.

19.2.

All reasonable administrative costs shall be funded by SSA but only up to the end of the
Empowerment Period. For purposes hereof the Company shall prepare an annual budget and
shall be obliged to submit such budget to SSA within 3 (three) Business Days of such budget
being finalised by the Board for approval by SSA.

19.3.

SSA shall be the administrative agent of the Company on the same terms mutatis mutandis
as it is the administrative agent of FundCo. SSA shall be entitled at any reasonable time to
inspect and take copies of the books and records of the Company.

20.

SHAREHOLDERS MEETINGS
20.1.

Convening or Holding of Shareholders Meetings
20.1.1.

The Company shall convene an Annual General Meeting once in every calendar
year, but no more than 15 (fifteen) months after the date of the previous Annual
General Meeting, or within an extended time allowed by the Companies Tribunal,
on good cause shown, which must, at a minimum, provide for the following
business to be transacted:20.1.1.1.

presentation of:20.1.1.1.1.

the Directors’ report;

20.1.1.1.2.

Audited Financial Statements for the immediately
preceding financial year;

20.1.1.1.3.

an Audit committee report;
31

20.1.1.2.

election of Directors, to the extent required by the Companies Act or
this MOI;

20.1.1.3.

20.1.1.4.

appointment of:20.1.1.3.1.

an Auditor for the ensuing year;

20.1.1.3.2.

an Audit committee;

any matters raised by Holders for debate, with or without advance
notice to the Company.

20.2.

The Company shall, as determined by the Board, either:
20.2.1.

hold a Shareholders Meeting in order to consider one or more resolutions; or

20.2.2.

as regards such resolution/s that are permitted to be voted on by Round Robin
Resolution instead require them to be dealt with by Round Robin Resolution.

20.3.

Within 10 (ten) Business Days after a Round Robin Resolution is adopted, the Company must
Deliver a statement describing the results of the vote to every Holder who was entitled to vote
on or consent to the Round Robin Resolution.

20.4.

The Company must hold a Shareholders Meeting or put the proposed resolution by way of a
Round Robin Resolution:20.4.1.

at any time that the Board is required by the Companies Act or this MOI to refer
a matter to Holders entitled to vote for decision;

20.4.2.

whenever required to fill a vacancy on the Board other than in accordance with
clause 22.3.1.

20.5.

Each resolution shall be expressed with sufficient clarity and specificity and accompanied by
sufficient information / explanatory material to enable a Person who is entitled to vote on the
resolution to determine whether to participate in the Shareholders Meeting, if applicable, and
to seek to influence the outcome of the vote on the resolution. Once a resolution has been
approved, it may not be challenged or impugned on the ground that it did not comply with the
aforegoing.

20.6.

The Board or the company secretary or if there are insufficient Directors in South Africa
capable of acting to form a quorum, any Director or Ordinary Shareholder/s holding not less
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than 10% (ten per cent) of the Voting Rights attached to the Ordinary Shares or the Holder of
the RF Preference Share or Holder of the B Ordinary Share, may, whenever he/she/it thinks
fit, convene a Shareholders Meeting or put the proposed resolution by way of a Round Robin
Resolution.
20.7.

A Shareholders Meeting must be convened or the Board must put the proposed resolution by
way of a Round Robin Resolution if:20.7.1.

one or more Written and signed demands for such a Shareholders Meeting or
Round Robin Resolution is/are delivered to the Company, and

20.7.2.

each such demand describes the specific purpose for which the Shareholders
Meeting or Round Robin Resolution is proposed; and

20.7.3.

in aggregate, demands for substantially the same purpose are made and signed
by the Holders at the earliest time specified in any of those demands, of at least
10% (ten per cent) of the Voting Rights entitled to be exercised in relation to the
matter proposed to be considered at the Shareholders Meeting or Round Robin
Resolution.

20.8.

Round Robin Resolutions will be passed if signed by Persons entitled to exercise sufficient
Voting Rights for it to have been adopted as an Ordinary or Special Resolution, as the case
may be, at a properly constituted Shareholders Meeting.

20.9.

Every Shareholders Meeting shall be held where the Board determines from time to time. The
authority of the Company to conduct a Shareholders Meeting entirely by Electronic
Communication, or to provide for participation in a Shareholders Meeting by Electronic
Communication so long as the Electronic Communication employed ordinarily enables all
Persons participating in that Shareholders Meeting to communicate concurrently with each
other without an intermediary, and to participate reasonably effectively in the Shareholders
Meeting, as set out in section 63(2), is not limited or restricted.

20.10. Shareholders entitled to request that a resolution be proposed shall, unless the Company
agrees otherwise in Writing to bear those costs itself, bear the cost of any notice furnished to
Shareholders in relation to that resolution as well as the costs of holding a meeting which is
specially convened to consider such resolution.
20.11. Notice of Shareholders Meetings
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20.11.1.

A Shareholders Meeting shall be called by at least 15 (fifteen) Business Days'
notice Delivered by the Company to all Shareholders entitled to vote or otherwise
entitled to receive notice.

20.11.2.

The Company may call a meeting with less notice than required in clause 20.11.1,
but such a meeting may proceed only if every person who is entitled to Exercise
Voting Rights in respect of any item on the meeting agenda:20.11.2.1. is Present at the Shareholders Meeting; and
20.11.2.2. votes to waive the required minimum notice of the Shareholders
Meeting.

20.11.3.

A Holder entitled to vote, who is Present at a Shareholders Meeting:20.11.3.1. is regarded as having received or waived notice of the Shareholders
Meeting if at least the required minimum notice was given;
20.11.3.2. has a right to:20.11.3.2.1.

allege a Material defect in the form of notice for a
particular item on the agenda for the Shareholders
Meeting; and

20.11.3.2.2.

participate in the determination whether to waive the
requirements for notice, if less than the required
minimum notice was given, or to ratify a defective
notice; and

20.11.3.3. except to the extent set out in clause 20.11.3.2 is regarded to have
waived any right based on an actual or alleged Material defect in the
notice of the Shareholders Meeting.
20.11.4.

A notice of a Shareholders Meeting must be in Writing, in plain language and
must include:20.11.4.1. the date, time and place for the Shareholders Meeting, and the
Record Date for the Shareholders Meeting;
20.11.4.2. the general purpose of the Shareholders Meeting, and any specific
purpose contemplated in clause 20.7.2, if applicable;
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20.11.4.3. in case of an Annual General Meeting a summarised form of the
Audited Financial Statements to be presented and directions for
obtaining a copy of such complete Audited Financial Statements;
20.11.4.4. a copy of any proposed resolution of which the Company has
received notice, and which is to be considered at the Shareholders
Meeting, and a notice of the percentage of Voting Rights that will be
required for that resolution to be adopted;
20.11.4.5. a reasonably prominent statement that:20.11.4.5.1.

a Holder entitled to attend and vote at the
Shareholders Meeting shall be entitled to appoint a
proxy to attend, participate in, speak and vote at the
Shareholders Meeting in the place of the Holder
entitled to vote;

20.11.4.5.2.

a proxy need not be a Holder;

20.11.4.5.3.

a Holder entitled to vote may only appoint 1 (one)
proxy and 1 (one) alternate to that proxy to Exercise
Voting Rights attached to different Securities held by
that Holder entitled to vote in respect of any
Shareholders Meeting and may only appoint 1 (one)
proxy and 1 (one) alternate to that proxy to Exercise
Voting Rights attached to different Securities held by
the Holder which entitle him/it to vote;

20.11.4.5.4.

the proxy may delegate the authority granted to
him/it as proxy to 1 (one) other person, subject to
any restriction in the proxy itself;

20.11.4.5.5.

participants in a Shareholders Meeting are required
to furnish satisfactory identification in terms of
section 63(1) in order to reasonably satisfy the
Person presiding at the Shareholders Meeting that
the right of that Person to participate and vote, either
as a Shareholder, or as a proxy for a Shareholder
has been reasonable verified;
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20.11.4.5.6.

participation in the Shareholders Meeting by
Electronic Communication is available, and provide
any necessary information to enable Holders entitled
to vote or their proxies to access the available
medium or means of Electronic Communication and
advise that access to the medium or means of
Electronic Communication is at the expense of the
Holder entitled to vote or proxy, except to the extent
that the Company determines otherwise.

20.11.5.

A Shareholders Meeting may proceed notwithstanding a Material defect in the
giving of the notice, subject to clause 20.11.6, only if every Person who is entitled
to Exercise Voting Rights in respect of each item on the agenda of the
Shareholders Meeting is present at the Shareholders Meeting and votes to
approve the ratification of the defective notice.

20.11.6.

If a Material defect in the form or manner of giving notice of a Shareholders
Meeting relates only to one or more particular matters on the agenda for the
Shareholders Meeting:20.11.6.1. any such matter may be severed from the agenda, and the notice
remains valid with respect to any remaining matters on the agenda;
and
20.11.6.2. the Shareholders Meeting may proceed to consider a severed matter,
if the defective notice in respect of that matter has been ratified in
terms of clause 20.11.5.

20.11.7.

An immaterial defect in the form or manner of Delivering notice of a Shareholders
Meeting, or an accidental or inadvertent failure in the Delivery of the notice to any
particular Holder to whom it was addressed if the Company elects to do so, does
not invalidate any action taken at the Shareholders Meeting.

20.12. Notices to Holders
20.12.1.

The Company may give notices, documents, records or statements by personal
Delivery to the Holders. The Company must give notice of availability of a
document, record or statement to the Holder either to its last known Delivery
address or last Electronic Address.
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20.12.2.

Any notice required to be given by the Company to the Holders, and in respect
of which the Companies Act does not expressly prohibit the provisions of this
clause 20.12.2 from applying, shall be sufficiently given by posting it on the
Company’s web site until at least the date when the event to which the notice
refers occurs, provided that the Company gives a notice similar to a notice of
availability in the manner contemplated in clause 20.12.1.

20.12.3.

Any Holder who/which has furnished an Electronic Address to the Company, by
doing so:20.12.3.1. authorises the Company to use Electronic Communication to give
notices, documents, records or statements or notices of availability of
the aforegoing to him/her/it; and
20.12.3.2. confirms that same can conveniently be printed by the Holder within
a reasonable time and at a reasonable cost.

20.12.4.

A Holder or Person entitled to Securities shall be bound by every notice in respect
of the Securities Delivered to the Person who was, at the date on which that
notice was Delivered, shown in the Securities Register or established to the
satisfaction of the Board (as the case may be) as the Holder of or Person entitled
to the Securities, notwithstanding that the Holder or Person entitled to Securities
may then have been or become otherwise incapable of acting in respect of the
Securities, and notwithstanding any transfer of the Securities was not registered
at that date. The Company shall not be bound to enter any Person in the
Securities Register as entitled to any Securities until that Person gives the
Company an address for entry on the Securities Register.

20.12.5.

If joint Holders are registered in respect of any Securities or if more than 1 (one)
Person is entitled to Securities, all notices shall be given to the Person named
first in the Securities Register in respect of the Securities, and notice so Delivered
shall be sufficient notice to all the Holders of or Persons entitled to or otherwise
interested in the Securities.

20.12.6.

The Company shall not be bound to use any method of giving notice, documents,
records or statements or notices of availability of the aforegoing, contemplated in
the Regulations in respect of which provision is made for deemed Delivery, but if
the Company does use such a method, the notice, document, record or statement
or notice of availability of the aforegoing shall be deemed to be Delivered on the
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day determined in accordance with the Regulations (which is included as
Schedule 3 for ease of reference but which does not form part of this MOI for
purposes of interpretation). In any other case, when a given number of days'
notice or notice extending over any period is required to be given (which are not
Business Days which shall be calculated in accordance with clause 2 (Calculation
of Business Days)), the provisions of clause 2 (Calculation of Business Days)
shall also be applied.
20.13. Signature of an Electronic Communication by a Holder
As regards the signature of an Electronic Communication by a Holder, it shall be in such form
as the Board may specify to demonstrate that the Electronic Communication is genuine, or
failing any such specification by the Board, it shall be constituted by the Holder indicating in
the Electronic Communication that it is the Holder’s intention to use the Electronic
Communication as the medium to indicate the Holder’s approval of the information in, or the
Holder’s signature of the document in or attached to, the Electronic Communication which
contains the name of the Holder sending it in the body of the Electronic Communication.
20.14. Quorum at Shareholders Meetings
20.14.1.

Business may be transacted at any Shareholders Meeting only while a quorum
is present.

20.14.2.

Subject to clause 43, the quorum necessary for the commencement of a
Shareholders Meeting shall be sufficient Persons present at the Shareholders
Meeting to Exercise, in aggregate, at least 0,05% (zero point zero five) of all of
the Voting Rights that are entitled to be Exercised in respect of at least one matter
to be decided at the Shareholders Meeting but if the Company has more than
2 (two) Persons entitled to vote, the Shareholders Meeting may not begin unless
at least 3 (three) Persons entitled to vote are Present.

20.14.3.

A matter to be decided at the Shareholders Meeting may not begin to be
considered unless sufficient Persons are Present at the Shareholders Meeting to
Exercise, in aggregate, at least 0,05% (zero point zero five) of all of the Voting
Rights that are entitled to be Exercised on that matter at the time the matter is
called on the agenda for the Shareholders Meeting but if the Company has more
than 2 (two) Persons entitled to vote, a matter may not begin to be debated,
unless in addition to the percentage of Voting Rights referred to above at least 3
(three) Persons entitled to vote, are Present.
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20.14.4.

If within 30 (thirty) minutes from the time appointed for the Shareholders Meeting
to commence, a quorum is not present or if the quorum requirements in
clause 20.14.2 cannot be achieved for any one or more matters, the
Shareholders Meeting shall be postponed, without motion, vote or further notice,
subject to clause 20.15.3, to the same day in the following week, and if at such
adjourned Shareholders Meeting a quorum is not present within 30 (thirty)
minutes from the time appointed for the Shareholders Meeting then, the Person/s
Present and entitled to vote shall be deemed to be the requisite quorum, provided
that if the Holder of the RF Preference Share is entitled to exercise Voting Rights
at the meeting or in respect of the matter to be considered, the Holder of the RF
Preference Share must also be Present for a quorum to be constituted.

20.15. Postponement / Adjournment
20.15.1.

A Shareholders Meeting, or the consideration of any matter being debated at the
Shareholders Meeting, may be adjourned from time to time by the Chairman
without further notice on a motion supported by Persons entitled to Exercise, in
aggregate, a majority of the Voting Rights:20.15.1.1. held by all of the Persons who are Present at the Shareholders
Meeting at the time; and
20.15.1.2. that are entitled to be Exercised on at least one matter remaining on
the agenda of the Shareholders Meeting, or on the matter under
debate, as the case may be.

20.15.2.

The Chairman shall if directed by the requisite majority of Voting Rights referred
to above, adjourn a Shareholders Meeting. Such Shareholders Meeting shall be
adjourned to the same day in the following week to the same location or a
Shareholders Meeting may not be adjourned beyond the earlier of:
20.15.2.1. the date that is 120 (one hundred and twenty) Business Days after the
Record Date; or
20.15.2.2. the date that is 60 (sixty) Business Days after the date on which the
adjournment occurred.

20.15.3.

No further notice is required to be Delivered by the Company of a Shareholders
Meeting that is postponed or adjourned as contemplated in clause/s 20.14.4,
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20.15.1 and/or 20.15.2, unless the location or the time for the Shareholders
Meeting is different from:
20.15.3.1. the location or the time of the postponed or adjourned Shareholders
Meeting; or
20.15.3.2. a location or time announced at the time of adjournment, in the case
of an adjourned Shareholders Meeting.
20.15.4.

After a quorum has been established for a Shareholders Meeting, or for a matter
to be considered at a Shareholders Meeting, the Shareholders Meeting may
continue, or the matter may be considered, so long as at least one Ordinary
Shareholder with Voting Rights entitled to be exercised at the meeting or on that
matter, is Present at the meeting, provided that if the Holder of the RF Preference
Share is entitled to exercise Voting Rights at the meeting or in respect of the
matter to be considered, the Holder of the RF Preference Share continues to be
Present at the meeting.

20.16. Chairman of Shareholders Meetings
20.16.1.

The Chairman, if any, of the Board shall preside as Chairman at every
Shareholders Meeting.

20.16.2.

If there is no such Chairman, or if at any Shareholders Meeting the Chairman is
not present within 15 (fifteen) minutes after the time appointed for holding the
Shareholders Meeting or is unwilling to act as Chairman:20.16.2.1. the Directors present shall select a Director present at the
Shareholders Meeting; or
20.16.2.2. if no Director is present at the Shareholders Meeting as contemplated
in clause 20.16.2.1, or if all the Directors present decline to take the
chair, the Persons entitled to vote shall select one of their number
which is Present to be Chairman of the Shareholders Meeting.

20.17. Voting
20.17.1.

At any Shareholders Meeting a resolution put to the vote may be decided either
on a show of hands or by polling. The Chairman of the meeting shall, before
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voting on a particular matter is to begin, determine whether voting shall be by poll
or on a show of hands.
20.17.2.

Despite any other provision of this MOI, a poll must be taken if demanded by
any Person entitled to vote at the Shareholders Meeting and, unless a poll is so
demanded, a declaration by the Chairman that a resolution has, on a show of
hands been carried, or carried unanimously, or by a particular majority, or lost,
and an entry to that effect in the minute book of the Company, shall be
conclusive evidence of the fact, without proof of the number or proportion of
the votes recorded in favour of, or against, such resolution. No objection shall
be raised as to the admissibility of any vote except at the Shareholders Meeting
or adjourned Shareholders Meeting at which the vote objected to is or may be
given or tendered and every vote not disallowed at such Shareholders Meeting
shall be valid for all purposes. Any such objection shall be referred to the
Chairman of the Shareholders Meeting, whose decision shall be final and
conclusive.

20.17.3.

If a poll is duly demanded it shall be taken in such manner as the Chairman
directs, and the result of the poll shall be deemed to be the resolution of the
Shareholders Meeting at which the poll was demanded. The demand for a poll
shall not prevent the continuation of a Shareholders Meeting for the transaction
of any business other than the question upon which the poll has been demanded.
The demand for a poll may be withdrawn. Scrutineers may be appointed by the
Chairman to declare the result of a poll and, if appointed, their decision, which
shall be given by the Chairman of the Shareholders Meeting, shall be deemed to
be the resolution of the Shareholders Meeting at which the poll is demanded. If
scrutineers are not appointed, the decision by the Chairman shall be deemed to
be the resolution of the Shareholders Meeting.

20.17.4.

In the case of an equality of votes, whether on a show of hands or on a poll, the
Chairman of the Shareholders Meeting shall not be entitled to a second or casting
vote and the resolution shall fail. Any such failure or deadlock shall not constitute
a ground for the winding up of the Company.

20.17.5.

The demand for a poll shall not prevent the continuation of a Shareholders
Meeting for the transaction of any business other than the question upon which
the poll has been demanded. The demand for a poll may be withdrawn.
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20.17.6.

Every resolution of Shareholders is either an Ordinary Resolution or a Special
Resolution. An Ordinary Resolution, save to the extent expressly provided in
respect of a particular matter contemplated in this MOI, shall require to be
adopted with the support of more than 50% (fifty per cent) of the Voting Rights
Exercised on the resolution. A Special Resolution, save to the extent expressly
provided in respect of any particular matter contemplated in this MOI, shall
require to be adopted with the support of at least 75% (seventy five per cent) of
the Voting Rights Exercised on the resolution.

20.17.7.

Subject to any restrictions attaching to any class or classes of Securities on a
show of hands a Person entitled to vote Present at the Meeting shall have only
1 (one) vote, irrespective of the number of Voting Rights that Person would
otherwise be entitled to Exercise. A proxy shall irrespective of the number of
Holders of Securities entitled to vote he represents have only 1 (one) vote on a
show of hands. On a poll every Person entitled to vote who is Present at the
Meeting shall have the number of votes determined in accordance with the
Voting Rights associated with the Securities in question.

20.17.8.

In the case of joint Holders the vote of the senior who tenders a vote, whether in
person or by proxy, shall be accepted to the exclusion of the votes of the other
joint Holders; and for this purpose seniority shall be determined by the order in
which the names stand in the Securities Register. Several executors of a
deceased Holder in whose name Shares stand in the Securities Register
shall, for the purposes of this clause 20, be deemed joint Holders of those
Shares.

20.17.9.

On a poll every Person entitled to vote who is Present at the Meeting shall have
the number of votes determined in accordance with the Voting Rights associated
with his/her/its Securities.

20.17.10.

Any Person entitled to a Security in terms of clause 10 may vote at any
Shareholders Meeting in respect thereof in the same manner as if he/she/it
were the Holder of that Security: provided that (except where the Board has
previously accepted his/her/its right to vote in respect of that Security) at least 24
(twenty four) hours at least before the time of holding the Shareholders Meeting
at which he proposes to vote, he shall have satisfied the Board that he is entitled
to exercise the right referred to in clause 10.

20.18. Proxies
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20.18.1.

No form appointing a proxy shall be valid after the expiration of 1 (one) year from
the date when it was signed, unless the proxy itself provides for a longer or shorter
duration. The appointment of a proxy is revocable unless the proxy appointment
expressly states otherwise, and may be revoked by cancelling it in writing, or
making a later inconsistent appointment of a proxy, and delivering a copy of the
revocation instrument to the proxy, and to the Company. The appointment is
suspended at any time and to the extent that the Holder entitled to vote chooses
to act directly and in person in the Exercise of any Voting Rights.

20.18.2.

The form appointing a proxy and the power of attorney or other authority under
which it is signed, or a notarially certified copy of such power of attorney or
authority, shall be delivered to the Company or any Person which it has identified
in the notice of meeting as being a Person to whom proxies may be Delivered on
behalf of the Company at least 24 (twenty four) hours prior to the time scheduled
for the commencement of the Shareholders Meeting, excluding Saturdays,
Sundays and public holidays, or before the relevant resolution on which the
proxy is to vote, is considered at the Shareholders Meeting (including an
adjourned Shareholders Meeting).

20.18.3.

A vote given in accordance with the terms of a proxy shall be valid
notwithstanding the revocation of the proxy or of the authority under which the
proxy was executed, or the transfer of the Securities in respect of which the proxy
is given, provided that no intimation in writing of such revocation or transfer as
aforesaid shall have been received by the Company at its Registered Office
before the commencement of the Shareholders Meeting or adjourned
Shareholders Meeting at which the proxy was used.

20.18.4.

Subject to the provisions of the Companies Act, a form appointing a proxy may
be in any form permitted by the Companies Act. The Company may supply a
generally available standard form of proxy upon request by a Holder entitled to
vote, in which case the Holder shall be obliged to use such form of proxy.

20.18.5.

If a proxy is received duly signed but with no indication as to how the Person
named therein should vote on any resolution, the proxy may vote or abstain from
voting as he/she/it sees fit.
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21.

RECORD DATE
21.1.

The Board shall determine the Record Date in accordance with the applicable provisions of
the Companies Act.

21.2.

If, at any time, the Board fails to determine a Record Date, the Record Date for the relevant
matter is:
21.2.1.

in the case of a Shareholders Meeting, the latest date by which the Company
is required to Deliver to Holders entitled to vote, notice of that Shareholders
Meeting; or

21.2.2.

in the case of dividends a date subsequent to the declaration date or confirmation
of the dividend, whichever is the later;

21.2.3.
21.3.

22.

the date of the action or event, in any other case.

The Company must publish a notice of a Record Date by:
21.3.1.

Delivering a copy to each Holder;

21.3.2.

posting a conspicuous copy of the notice:
21.3.2.1.

at its principal office; and

21.3.2.2.

on its web-site, if it has one.

DIRECTORS, ALTERNATE DIRECTORS, ELECTION AND VACANCIES
22.1.

Number of Directors
The minimum number of Directors shall be 3 (three) and the maximum number of Directors
shall be 7 (seven). Any failure by the Company at any time to have the minimum number of
Directors, does not limit or negate the authority of the Board, or invalidate anything done by
the Board or the Company.

22.2.

Election of Directors
22.2.1.

Save for the first Directors of the Company, during the Empowerment Period:
22.2.1.1.

the majority of the Directors shall be Black People;

22.2.1.2.

at least 40% (forty per cent) of the Directors shall be Black women;
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22.2.1.3.

all the Directors shall be independent of Sasol and non-executive
Directors.

22.2.2.

The Board shall consider nominations from Shareholders for Persons to be
elected as Directors, made in Writing accompanied by curricula vitae for these
Persons and Written acceptances of nomination, received by the Company by
not later than 10 August of any year, to:
22.2.2.1.

ensure compliance with the requirements of clauses 22.2.1.1,
22.2.1.2 and 22.2.1.3 and that all persons nominated for directorship
by Directors have accepted their nominations in Writing; and

22.2.2.2.

determine if the skills set and diversity required by the Company is
met,

failing which the Board need not put any nominated person not meeting any of
the above requirements, to the Shareholders for consideration for election.
22.2.3.

There shall be no Alternate Directors.

22.2.4.

At the Annual General Meeting held in each year ⅓ (one third) of the Directors,
or if their number is not a multiple of 3 (three), then the number nearest to, but
not less than, ⅓ (one third) shall retire from office.

22.2.5.

The Directors so to retire at each Annual General Meeting shall be those who
have been longest in office since their last election. As between Directors of equal
seniority, the Directors to retire shall, in the absence of agreement, be selected
from among them by lot.

22.2.6.

A retiring Director shall act as a Director throughout the Meeting at which he
retires. The length of time a Director has been in office shall be computed from
the date of his last election. Retiring Directors shall be eligible for re-election.

22.2.7.

The Holder of the RF Preference Share and the Holder of the B Ordinary Share
shall each be entitled, by giving Written notice thereof to the Company, to
nominate 1 (one) observer to the Board. The observer/s shall be entitled to:
22.2.7.1.

receive notice, including all documentation, sent to the Board, of all
meetings of the Board;

22.2.7.2.

attend all meetings of the Board;
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22.2.7.3.

receive Written notice, including all documentation, sent to the Board,
of all Round Robin Resolutions proposed,

but shall not be entitled to vote at any such Board meetings or in respect of Round
Robin Resolutions. The observer/s shall be entitled to report to the Holder of the
RF Preference Share and the Holder of the B Ordinary Share that nominated
him/her.
22.2.8.

Each of the Directors shall be elected (as a Director) by Ordinary Shareholders
at a Shareholders Meeting or by any other means.

22.2.9.

In any election of Directors, the election is to be conducted as follows –
22.2.9.1.

a series of votes of those entitled to exercise votes regarding such
election, each of which is on the candidacy of a single individual
to fill a single vacancy, with the series of votes continuing until
all vacancies on the Board at that time have been filled; and

22.2.9.2.

in each vote to fill a vacancy –
22.2.9.2.1.

each Voting Right entitled to be exercised may be
exercised once; and

22.2.9.2.2.

the vacancy is filled only if a majority of the Voting
Rights exercised support the candidate, but if the
number of Persons nominated for election exceeds
the number of vacancies, the vacancies will be filled
by those Persons who receive the highest number
of votes in excess of a majority of the Voting Rights
exercised in support of each of the candidates.

22.2.10.

A Written confirmation of the result of the election, signed by the Chairman will
be conclusive confirmation of those persons elected as Directors by the Holders.

22.2.11.

Subject to clause 22.2.1, there are no general qualifications prescribed by the
Company for a Person to serve as a Director in addition to the requirements of
the Companies Act.

22.2.12.

No Person shall be appointed or elected as a Director, if he is Ineligible or
Disqualified and any such appointment or election shall be a nullity. A Person
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who is Ineligible or Disqualified must not consent to be elected as a Director nor
act as a Director. A Person placed under probation by a court must not serve as
a Director unless the order of court so permits.
22.2.13.

No appointment or election of a Director shall take effect until he/she has
delivered to the Company a Written consent to serve as a Director.

22.2.14.

All acts performed by a meeting of the Board or Board committee, or by a Person
acting as a Director, shall, notwithstanding the fact that it shall afterwards be
discovered that there was some defect in the election of such Directors or Person
acting as Director be as valid as if every such Person had been duly elected as
a Director.

22.3.

Vacancies on the Board
22.3.1.

Any vacancy occurring on the Board as contemplated in section 70 may be filled
on a temporary basis by the Board as contemplated in section 68(3) until the
vacancy can be filled by election in terms of clause 22.2.

22.3.2.

Such person shall have all of the powers, functions and duties and is subject to
all of the liabilities of any other Director.

22.3.3.

The continuing Directors (or sole continuing Director) may act notwithstanding
any vacancy on the Board, but, if and so long as their number is reduced below
the minimum number provided in this MOI, the continuing Directors or Director
may act for the purpose of summoning a Shareholders Meeting.

22.3.4.

If there is no Director able and willing to act, then any Shareholder entitled to
Exercise Voting Rights in the election of a Director or the Holder of the RF
Preference Share may convene a Shareholders Meeting for the purpose of
electing Directors.

22.4.

Chairman
22.4.1.

The Board may elect a Chairman of their meetings and may determine the period
for which he is to hold office, not exceeding 2 (two) years, but if no such Chairman
is elected, or if at any meeting the Chairman is not present within 30 (thirty)
minutes after the time appointed for holding it, the Directors present may choose
one of their number to be Chairman of the meeting.
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22.4.2.

The Chairman of a Board meeting shall, subject to the Companies Act and this
MOI and any decision of the Board, determine the procedure to be followed at
that meeting. Notwithstanding the provisions of section 73(5)(e) of the
Companies Act, the Chairman shall not have a second or casting vote in addition
to his deliberative vote (if any) at such a Board meeting.

23.

DIRECTOR CEASING TO HOLD OFFICE
23.1.

A Director shall cease (without any claims against the Company) to hold office as such:
23.1.1.

in accordance with the Companies Act;

23.1.2.

when he/she resigns by Written notice to the Company;

23.1.3.

if he/she ceases to be a director of FundCo;

23.1.4.

if he/she causes the Company to breach the Restrictive Conditions and/or does
or omits to do anything which would result in the Company breaching any of the
Restrictive Conditions;

23.1.5.

he/she files a petition for the surrender of his/her estate or an application for an
administration order, or if he/she commits an act of insolvency as defined in the
insolvency law for the time being in force, or if he/she makes any arrangement or
composition with his/her creditors generally;

23.1.6.

he/she is absent from two consecutive meetings of the Board, without leave of
the Board, and the Board resolves that the office be vacated.

23.2.

Pending the date upon which the cessation of office as a Director takes effect and during the
period of his/her suspension, if applicable:
23.2.1.

he/she will not be entitled to receive notices of meetings of the Directors, nor to
attend any meetings of the Directors and shall not have authority to act as a
Director or Alternative Director;

23.2.2.

the requirement for a quorum set out in clause 28.3 shall be reduced by 1 (one)
Director.
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24.

REMUNERATION

OF

DIRECTORS

AND

MEMBERS

OF

BOARD

AND

STATUTORY

COMMITTEES
24.1.

The Directors or members of Board or statutory committees shall not be entitled to be paid by
the Company remuneration for their services as Directors or members of Board or statutory
committees.

24.2.

In addition, the Directors or members of Board committees or statutory committees shall not
be entitled to be reimbursed by the Company for any expenses incurred in travelling to and
from meetings of the Board, the Shareholders Meetings or meetings of Board committees or
statutory committees, as the case may be.

24.3.

However, the Company will permit the Board to be paid fees for their services as Directors of
the Company as well as reasonable expenses in travelling to and from meetings of the Board as well
as Shareholders Meetings and any meetings of the Audit committee and the social and ethics
committee, by Sasol. If Sasol determines to pay Directors’ fees on its own behalf and not on
behalf of the Company, the Directors receiving such payment shall not owe any duties of any
nature to Sasol, nor in any way be required to take instructions from Sasol, by reason of the
receipt of such payment and their fiduciary duties to the Company shall remain unaffected.

25.

GENERAL POWERS AND DUTIES OF DIRECTORS
25.1.

The powers of management granted to the Board in terms of section 66(1) are limited in terms
of clause 5.

25.2.
26.

A Director may not appoint a proxy.

COMMITTEES
26.1.

Audit committee
26.1.1.

At each Annual General Meeting, the Company must elect an Audit committee
comprising at least 3 (three) members, unless:
26.1.1.1.

the Company is a Subsidiary of another company that has an Audit
committee; and

26.1.1.2.

the Audit committee of that other company will perform the functions
required in terms of the Companies Act on behalf of the Company.
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26.1.2.

Each member of the Audit committee must be a Person that satisfies the criteria
set out in section 94(4). In addition at least ⅓ (one third) of the members of the
Audit committee at any particular time must have academic qualifications, or
experience, in economics, law, corporate governance, finance, accounting,
commerce, industry, public affairs or human resource management.

26.1.3.

The Board must appoint an Individual to fill any vacancy on the Audit committee
within 40 (forty) Business Days after the vacancy arises.

26.1.4.

The Audit committee’s duties are set out in section 94(7) and the terms of
reference applicable to the Audit committee (which terms of reference are
approved by the Board from time to time).

26.1.5.

The Company must pay all expenses reasonably incurred by its Audit committee,
including, if the Audit committee considers it appropriate, the fees of any
consultant or specialist engaged by the Audit committee to assist it in the
performance of its functions.

26.1.6.

No Person shall be elected as a member of the Audit committee, if he is Ineligible
or Disqualified and any such election shall be a nullity. A Person who is Ineligible
or Disqualified must not consent to be elected as a member of the Audit
committee nor act as a member of the Audit committee. A Person placed under
probation by a court must not serve as a member of the Audit committee unless
the order of court so permits.

26.1.7.

A member of the Audit committee shall cease to hold office as such immediately
he becomes Ineligible or Disqualified in terms of the Companies Act.

26.1.8.

The Board, from time to time, may prescribe general qualifications for an
Individual to serve as a member of the Audit committee in addition to the
requirements of the Companies Act.

26.1.9.

The Holder of the RF Preference Share and the Holder of the B Ordinary Share
shall each be entitled, by giving Written notice thereof to the Company, to send 1
(one) observer to the Audit committee. The observer/s shall be entitled to:
26.1.9.1.

receive notice, including all documentation, sent to all members of
the Audit committee;

26.1.9.2.

attend all meetings of the Audit committee; and
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26.1.9.3.

report to the Holder of the RF Preference Share and the Holder of the
B Ordinary Share appointing him/her on the proceedings of the Audit
committee.

26.2.

Social and ethics committee
26.2.1.

The Board shall appoint a social and ethics committee.

26.2.2.

The social and ethics committee must comprise not less than 3 (three) Directors
or Prescribed Officers, at least 1 (one) of whom must be a Director who is not
involved in the day-to-day management of the Company’s business, and must
not have been so involved within the previous 3 (three) financial years.

26.2.3.

The social and ethics committee has the functions set out in the Companies Act
and the Regulations, as well as those functions which may be determined by the
Board from time to time.

26.2.4.

The social and ethics committee of the Company is entitled to:
26.2.4.1.

require from any Director or Prescribed Officer any information or
explanation necessary for the performance of the committee’s
functions;

26.2.4.2.

request from any employee of the Company any information or
explanation necessary for the performance of the committee’s
functions;

26.2.4.3.

attend any Shareholders Meeting;

26.2.4.4.

receive all notices of and other communications relating to any
Shareholders Meeting; and

26.2.4.5.

be heard at any Shareholders Meeting on any part of the business of
the meeting that concerns the committee’s functions.

26.3.

Other committees:
Other than the Audit committee and the social and ethics committee, the Company may not
have any Board committees.
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27.

PERSONAL FINANCIAL INTERESTS OF DIRECTORS
27.1.

For the purposes of this clause:27.1.1.

"Director" includes a Prescribed Officer, and a person who is a member of a
committee of the Board, irrespective of whether or not the Person is also a
member of the Board.

27.1.2.

“Related Person” when used in reference to a Director, has the meaning set out
in section 1 but also includes a second company of which the Director or a
Related Person is also a director, or a close corporation of which the Director or
a Related Person is also a member;

27.2.

This clause shall not apply to a Director in respect of a decision that may generally affect:27.2.1.

all of the Directors in their capacity as Directors, but in that case all the Directors
shall act in accordance with and as if section 75(3) were applicable unless the
Directors are acting pursuant to an authorisation given by the Holders for the
Directors to make a decision within certain thresholds, relating to their capacity
as Directors; or

27.2.2.

a class of Persons, despite the fact that the Director is one member of that class
of Persons, unless the only members of the class are the Director or Persons
Related or Inter-Related to the Director. In such event the Director shall be
treated as not having a Personal Financial Interest, unless the class is
predominantly made up of Directors and Persons Related or Inter-Related to such
Directors and in the circumstances the conflict of the Director requires the
provisions of this clause to apply.

27.3.

If a Person is the only Director, but does not hold all of the issued Securities of the Company,
that Person may not:27.3.1.

approve or enter into any agreement in which the Person or a Related Person
has a Personal Financial Interest; or

27.3.2.

as a Director, determine any other matter in which the Person or a Related
Person has a Personal Financial Interest,
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unless the agreement or determination is approved by an Ordinary Resolution after the
Director has disclosed the nature and extent of that Personal Financial Interest to those
entitled to vote on such Ordinary Resolution.
27.4.

At any time, a Director may disclose any Personal Financial Interest in advance, by delivering
to the Board, or Holders (while the circumstances contemplated in clause 27.3 prevail), a
notice in Writing setting out the nature and extent of that Personal Financial Interest, to be
used generally by the Company until changed or withdrawn by further Written notice from that
Director.

27.5.

If, in the reasonable view of the other non-conflicted Directors, a Director or the Related
Person in respect of such Director acts in competition with the Company relating to the matter
to be considered at the meeting of the Board, the Director shall only be entitled to such
information concerning the matter to be considered at the meeting of the Board as shall be
necessary to enable the Director to identify that such Personal Financial Interest exists or
continues to exist.

27.6.

If a Director (while the circumstances contemplated in clause 27.3 are not applicable), has a
Personal Financial Interest in respect of a matter to be considered at a meeting of the Board,
or Knows that a Related Person has a Personal Financial Interest in the matter, the
Director must comply with the requirements set out in section 75(5).

27.7.

If a Director acquires a Personal Financial Interest in an agreement or other matter in which
the Company has a Material interest, or Knows that a Related Person has acquired a Personal
Financial Interest in the matter, after the agreement or other matter has been approved by the
Company, the Director must promptly disclose to the Board, or to the Shareholders (if the
circumstances contemplated in clause 27.3 are not applicable), the nature and extent of that
Personal Financial Interest, and the Material circumstances relating to the Director or Related
Person’s acquisition of that Personal Financial Interest.

27.8.

A decision by the Board, or a transaction or agreement approved by the Board, or by the
Shareholders, is valid despite any Personal Financial Interest of a Director or Person Related
to the Director, only if:27.8.1.

it was approved following the disclosure of the Personal Financial Interest in the
manner contemplated in this clause 27 (Personal Financial Interest of Directors);
or
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27.8.2.

despite having been approved without disclosure of that Personal Financial
Interest, it has been ratified by an Ordinary Resolution following disclosure of that
Personal Financial Interest or has been declared to be valid by a court.

27.9.

For the avoidance of doubt, if a decision may generally affect all of the Directors of the
Company in their capacity as Directors, that decisions shall be taken by the Holders.

28.

PROCEEDINGS OF THE BOARD
28.1.

Convening or Holding of Board Meetings
28.1.1.

A Director authorised by the Board (or the company secretary on the request of
a Director authorised by the Board):28.1.1.1.

may, at any time, summon a meeting of the Board;

28.1.1.2.

must call a meeting of the Board if required to do so by at least 2 (two)
Directors, or in the event that the number of Directors exceeds 20
(twenty) Directors, 10% (ten percent) of the Directors.

28.1.2.

The Board may meet to conduct business, adjourn and otherwise regulate its
meetings as it thinks fit.

28.1.3.

All meetings shall be held at a venue in Johannesburg.

28.1.4.

A meeting of the Board may be conducted by Electronic Communication and any
of the Directors may participate in a meeting by Electronic Communication
provided that the Electronic Communication facility employed ordinarily enables
all Persons participating in that meeting to communicate concurrently with each
other without an intermediary, and to participate effectively in the meeting.

28.2.

Notice of Board Meetings
28.2.1.

Notice of Board meetings shall be given to all Directors at least 24 (twenty four)
hours before the Board meeting takes place in any form which may include
telephone, fax or Electronic Communication.

28.2.2.

If all of the Directors:28.2.2.1.

acknowledge actual receipt of the notice;

28.2.2.2.

are present at a meeting of the Board; or
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28.2.2.3.

waive notice of the meeting,

the meeting may proceed even if the Company failed to give the required notice
of that meeting, or there was a defect in the giving of the notice.
28.3.

Quorum
28.3.1.

The quorum for a Board meeting is ⅓ (one third) of the Directors present for the
duration of the meeting.

28.3.2.

If within 30 (thirty) minutes from the time appointed for the Directors’ meeting to
commence, a quorum is not present, the Directors’ meeting shall be postponed,
without motion, vote or further notice to the same time on the :
28.3.2.1.

next Business Day if the business to be dealt with by the meeting is
in the opinion of the Chairman of such an urgent nature that the
period in clause 28.3.2.2 results in too lengthy a delay; or

28.3.2.2.

same day in the next week or, if that day be a public holiday, to the
next succeeding day which is not a public holiday,

and if at such adjourned Directors’ meeting a quorum is not present within 30
(thirty) minutes from the time appointed for the Directors’ meeting then, the
Individual/s entitled to vote who are present shall be deemed to be the requisite
quorum. No further notice is required to be Delivered by the Company of a
Directors’ meeting that is postponed, unless the location or time for the Directors’
meeting is different.
28.4.

Voting
28.4.1.

Each Director has 1 (one) vote on a matter before the Board and a majority of the
votes cast on a resolution is sufficient to approve that resolution.

28.4.2.

The Company must keep minutes of all Board and Board committee meetings
and resolutions as prescribed in sections 24(3)(f) and 73(6).

28.4.3.

Resolutions adopted by the Board are effective as of the date of the resolution,
unless the resolution states otherwise.

28.4.4.

Any minutes of a meeting, or a resolution, signed by the Chairman of the meeting,
or by the Chairman of the next meeting of the Board, are/is evidence of the
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proceedings of that meeting, or adoption of that resolution, as the case may be
without the necessity for further proof of the facts stated. The company secretary
may sign an extract from the minutes of a Board meeting, or a resolution, which
shall constitute evidence of the proceedings of that meeting, or adoption of that
resolution, as the case may be without the necessity for further proof of the facts
stated.
28.4.5.

A decision that could be voted on at a Board meeting, may be adopted by Written
consent of a majority of the Directors, given in Person or in any other form
including counterparts and transmitting such consent to the Company by
Electronic Communication, provided that each Director has received notice of the
matter to be decided upon. For the purposes of this clause a resolution shall be
deemed to have been signed if consent thereto has been given in a message
transmitted by Electronic Communication and purporting to emanate from the
person whose signature to such resolution is required.

28.4.6.

Meetings of the Board shall be conducted and minutes shall be recorded in
English.

29.

PRESCRIBED OFFICERS
29.1.

No Person shall hold office as a Prescribed Officer, if he/she is Ineligible or Disqualified. A
Person who is Ineligible or Disqualified must not consent to be appointed to an office or
undertake any functions which would result in him/her being a Prescribed Officer nor act in
such office nor undertake any such functions. A Person placed under probation by a court
must not consent to be appointed to an office or undertake any functions which would result
in him/her being a Prescribed Officer nor act in such office nor undertake any such functions
unless the order of court so permits.

29.2.

A Prescribed Officer shall cease to hold office as such immediately after he/she becomes
Ineligible or Disqualified or ineligible or disqualified in terms of the Companies Act.

30.

APPOINTMENT OF COMPANY SECRETARY
For the duration of the Empowerment Period, the Company must appoint SSA as its company
secretary.

31.

DISTRIBUTIONS
31.1.

The Company may make Distributions from time to time, provided that:56

31.1.1.

any such Distribution is pursuant to an existing legal obligation of the Company
or a court order or the Board, by resolution, has authorised the Distribution;

31.1.2.

it reasonably appears that the Company will satisfy the Solvency and Liquidity
Test immediately after completing the proposed Distribution; and

31.1.3.

the Board, by resolution, has acknowledged that it has applied the Solvency and
Liquidity Test and reasonably concluded that the Company will satisfy the
Solvency and Liquidity Test immediately after completing the proposed
Distribution;

31.1.4.

no Distribution shall be declared if the payment of the pro rata portion of that
particular Distribution to any individual Ordinary Shareholder does not amount to
at least R50.00 (fifty rand).

31.2.

The Company must, before incurring any debt or other obligation for the benefit of any Holders,
comply with the requirements in clause 31.1.

31.3.

The Company must complete any such Distribution fully within 120 (one hundred and twenty)
Business Days after the acknowledgement referred to in clause 31.1.3, failing which it must
again comply with the aforegoing.

31.4.

When applying the Solvency and Liquidity Test in respect of a Distribution contemplated in
paragraph (a) of the definition of ‘distribution’ in section 1, a Person is not to include as a
liability any amount that would be required, if the Company were to be liquidated at the time
of the Distribution, to satisfy the preferential rights upon liquidation of Holders whose
preferential rights upon liquidation are superior to the preferential rights upon liquidation of
those receiving the Distribution.

31.5.

Distributions may be paid in any manner determined by the Company, including electronic
funds transfer, but excluding cheques.

31.6.

No notice of change of address or instructions as to payment given after the determination of
a dividend or other Distribution by the Company in terms of clause 31.1, shall become
effective until after the dividend or other Distribution has been made, unless the Board so
determines at the time the dividend or other Distribution is approved.

31.7.

Subject to clause 31.8, all unclaimed dividends or other Distributions as contemplated in this
clause may be invested or otherwise be made use of by the Board for the benefit of the
Company until claimed, without the payment of interest, provided that any Distribution
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remaining unclaimed for a period of not less than 5 (five) years from the date on which it
became payable may be retained by resolution of the Board for the benefit of the Company,
provided that the Company, prior to the expiry of the 5 (five) year period, has used reasonable
endeavours to locate the Holders who have not claimed their Distributions.
31.8.

The Company shall be entitled at any time to delegate its obligations in respect of unclaimed
dividends or other unclaimed Distributions, to any one of the Company’s bankers from time to
time.

31.9.

The Company shall be entitled to withhold the amount of dividends tax or any other tax or
duties that the Company is required by law to withhold from any dividend declared and paid
by the Company, without any obligation to gross up such dividend. For purposes of this MOI,
any amount so withheld and paid by the Company to the relevant governmental tax authority
in respect of any dividend will be deemed to have been actually paid by the Company to the
shareholder owning the Shares to which any distribution relates.

32.

AUTOMATIC SHARE EXCHANGE
32.1.

To the extent that FundCo still holds assets including cash after the Preference Share Funding
has been settled and that the Holder of the B Ordinary Share elects to effect the Automatic
Share Exchange with the Ordinary Shareholders and not as it is entitled to do with FundCo,
then in such event the Holder of the B Ordinary Share shall instruct the Share Exchange
Expert to determine the Share Exchange Ratio.

32.2.

If the Holder of the B Ordinary Share fails to make the election to undertake the Automatic
Share Exchange with FundCo or as contemplated in clause 32.1, it shall be deemed to have
elected to undertake the Automatic Share Exchange with the Ordinary Shareholders.

32.3.

If the Holder of the B Ordinary Share elects or is deemed to have elected to undertake the
Automatic Share Exchange the provisions of clauses 32.4 to 32.12 shall apply.

32.4.

The Share Exchange Ratio shall be determined in the following manner:
32.4.1.

unless clause 32.4.2 or clause 32.4.3 applies, the Share Exchange Expert will be
required to determine a ratio which is fair in the circumstances to the Sasol
shareholders on the one hand and the Ordinary Shareholders on the other
hand. The Share Exchange Expert will therefore be at large as to the valuation
methodologies which he/she will take into account in order to determine such a
fair ratio, but for which purpose the Expert shall consider the methodologies
current at that time to determine market value, and shall determine whichever of
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those are deemed appropriate by the Expert, assessed on a quantitative and
qualitative basis;
32.4.2.

if the shareholders of Sasol resolve during 2018 that the methods contemplated
in clause 32.4.1 and 32.4.3 shall not apply, the Share Exchange Expert shall be
required:
32.4.2.1.

as regards SSA Ordinary Shares –
32.4.2.1.1.

to use the same methodology to determine the value
of the SSA Group and accordingly an SSA Ordinary
Share as was used when FundCo subscribed for
SSA Khanyisa Shares, namely 32.4.2.1.1.1.

a discounted cash flow valuation of
the free cash flow generated by the
SSA Group, derived from the latest
available management
and

forecasts

accounts

prepared

by

management of SSA;
32.4.2.1.1.2.

macro-economic

assumptions

utilised in the discounted cash flow
valuation,

unless

the

Share

Exchange Expert considers that any
of

such

assumptions

was

not

market related, in which event the
Share

Exchange

Expert

will

determine what the market related
macro-economic assumption used
by Sasol, should have been and the
Share

Exchange

Expert’s

determination shall be used in place
thereof;
32.4.2.1.1.3.

the discount rate will be determined
utilising the same principles as were
used at the time FundCo subscribed
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for the SSA Khanyisa Shares,
taking the following into account 32.4.2.1.1.3.1.

an

appropriate

measurement of risk (beta)
derived from relevant and
comparable

peer

group

company analysis;
32.4.2.1.1.3.2.

the prevailing equity market
risk premium at the time;

32.4.2.1.1.3.3.

an appropriate post tax cost
of debt of the SSA Group as
determined by applying a
market-related

lending

spread over the long term
risk free rate over South
African government bonds;
32.4.2.1.1.3.4.

the long term debt to equity
ratio for SSA and any
subsidiary

of

SSA,

as

targeted by the SSA board
or board of the subsidiary,
as the case may be, (having
taken account of the Sasol
Group funding policy) that is
taken into account when the
weighted average cost of
capital is calculated;
32.4.2.1.2.

sequentially applying a minority discount of 25%
(twenty five per cent) and liquidity (marketability)
discount of 10% (ten per cent)(i.e an effective 32.5%
(thirty two point five per cent) discount), being the
percentage discounts applied at the time FundCo
subscribed for the SSA Khanyisa Shares;
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32.4.2.1.3.

taking account of any relevant and comparable peer
group trading valuation multiples;

Having applied clauses 32.4.2.1.1 to 32.4.2.1.3, the Share Exchange
Expert shall consider whether, in order to enable the Automatic Share
Exchange to be undertaken pursuant to section 42 of the Income Tax
Act, 1962, or any equivalent successor legislation, it is necessary to
apply principles in addition to those mentioned above for determining
market value current at that time, assessed on a quantitative and
qualitative basis, and accordingly, whether it would be appropriate to
make an adjustment to the value of SSA determined in accordance
with clauses 32.4.2.1.1 to 32.4.2.1.3;
32.4.2.2.

as regards SOLBE1 Shares, their market value based on an
appropriate volume weighted average price or such other
methodology for determining market value as the Share Exchange
Expert may determine;

32.4.2.3.

as regards any other assets held by FundCo (apart from the SSA
Khanyisa Shares after the settlement of the Preference Share
Funding and cash) which have not at the Holder of the B Ordinary
Share’s election been distributed by FundCo to the Company and by
the Company to its Ordinary Shareholders prior to the Automatic
Share Exchange being implemented, to use:
32.4.2.3.1.

the same methodology to determine the value of
such assets as may have been used when FundCo
subscribed for SSA Khanyisa Shares; or

32.4.2.3.2.

in any other case, any valuation method determined
by the Share Exchange Expert as being appropriate.

32.4.3.

if the shareholders of Sasol resolve during 2018 that the method contemplated in
clause 32.4.1 and clause 32.4.2 shall not apply, the Share Exchange Expert shall
be required:
32.4.3.1.

as regards SSA Ordinary Shares –
32.4.3.1.1.

to use the same methodology to determine the value
of the SSA Group and accordingly an SSA Ordinary
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Share as was used when FundCo subscribed for
SSA Khanyisa Shares, namely 32.4.3.1.1.1.

a discounted cash flow valuation of
the free cash flow generated by the
SSA Group, derived from the latest
available management
and

forecasts

accounts

prepared

by

management of SSA;
32.4.3.1.1.2.

macro-economic

assumptions

utilised in the discounted cash flow
valuation,

unless

the

Share

Exchange Expert considers that any
of

such

assumptions

was

not

market related, in which event the
Share

Exchange

Expert

will

determine what the market related
macro-economic assumption used
by Sasol, should have been and the
Share

Exchange

Expert’s

determination shall be used in place
thereof;
32.4.3.1.1.3.

the discount rate will be determined
utilising the same principles as were
used at the time FundCo subscribed
for the SSA Khanyisa Shares,
taking the following into account -

32.4.3.1.1.3.1.

an

appropriate

measurement of risk (beta)
derived from relevant and
comparable

peer

group

company analysis;
32.4.3.1.1.3.2.

the prevailing equity market
risk premium at the time;
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32.4.3.1.1.3.3.

an appropriate post tax cost
of debt of the SSA Group as
determined by applying a
market-related

lending

spread over the long term
risk free rate over South
African government bonds;
32.4.3.1.1.3.4.

the long term debt to equity
ratio for SSA and any
subsidiary

of

SSA,

as

targeted by the SSA board
or board of the subsidiary,
as the case may be, (having
taken account of the Sasol
Group funding policy) that is
taken into account when the
weighted average cost of
capital is calculated;
32.4.3.1.2.

sequentially applying a minority discount of 25%
(twenty five per cent) and liquidity (marketability)
discount of 10% (ten per cent) (i.e an effective 32.5%
(thirty two point five per cent) discount), being the
percentage discounts applied at the time FundCo
subscribed for the SSA Khanyisa Shares;

32.4.3.1.3.

taking account of any relevant and comparable peer
group trading valuation multiples;

32.4.3.2.

as regards SOLBE1 Shares, their market value based on an
appropriate volume weighted average price or such other
methodology for determining market value as the Share Exchange
Expert may determine;

32.4.3.3.

as regards any other assets held by FundCo (apart from the SSA
Khanyisa Shares after the settlement of the Preference Share
Funding and cash) which have not at the Holder of the B Ordinary
Share’s election been distributed by FundCo to the Company and by
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the Company to its Ordinary Shareholders prior to the Automatic
Share Exchange being implemented, to use:
32.4.3.3.1.

the same methodology to determine the value of
such assets as may have been used when FundCo
subscribed for SSA Khanyisa Shares; or

32.4.3.3.2.

in any other case, any valuation method determined
by the Share Exchange Expert as being appropriate.

32.5.

For purposes of the Share Exchange Ratio, an Ordinary Share will be valued at:
32.5.1.

the value of FundCo calculated by aggregating:
32.5.1.1.

the value per SSA Ordinary Share determined in accordance with
clause 32.4.1 or clause 32.4.2.1 or clause 32.4.3.1 multiplied by the
number of SSA Ordinary Shares held by FundCo after the settlement
of the Preference Share Funding; plus

32.5.1.2.

the value of any other assets of FundCo determined, if applicable, in
accordance with clause 32.4.2.3 or clause 32.4.3.3; plus

32.5.1.3.

cash of FundCo,

and deducting from that any known liabilities including tax liabilities of FundCo;
plus or minus, as the case may be
32.5.2.

the value of the Company excluding the value of FundCo determined in
accordance with clause 32.5.1, after deducting any known liabilities including tax
liabilities of the Company,

divided by the number of Ordinary Shares.
32.6.

The Share Exchange Expert will act as an expert and not as an arbitrator and his/her decision
shall be final and binding on the Holder of the B Ordinary Share and all the Ordinary
Shareholders (save for manifest arithmetical errors). However, the Holder of the B Ordinary
Share and the Board will be entitled to make submissions to the Share Exchange Expert. It
will be in the sole discretion of the Share Exchange Expert to determine to what extent he/she
will take account of any such submissions.
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32.7.

The Holder of the B Ordinary Share shall ensure that the required valuations shall be
undertaken in sufficient time in order for the Share Exchange Ratio to be known prior to the
last day of the Empowerment Period (“Exchange Date”). Accordingly, the Holder of the B
Ordinary Share shall instruct the Share Exchange Expert at least 3 (three) months prior to the
Exchange Date. the Holder of the B Ordinary Share shall permit the Share Exchange Expert
to have full access to all relevant information concerning SSA and the Company shall permit
the Share Exchange Expert to have access to all relevant information relating to FundCo and
necessary to undertake the valuation, subject to such Share Exchange Expert signing any
confidentiality undertaking and other undertakings required by the Holder of the B Ordinary
Share, SSA and FundCo.

32.8.

The Share Exchange Expert shall not (without the prior written consent of the Holder of the B
Ordinary Share) be appointed to act as an arbitrator or as advisor in a dispute related to, or
involving the determination of the market value of SSA.

32.9.

The costs of the Share Exchange Expert shall be borne by the Holder of the B Ordinary Share.

32.10. The Holder of the B Ordinary Share shall, on the Exchange Date, undertake the Automatic
Share Exchange and issue the relevant number of SOLBE1 Shares to each Ordinary
Shareholder whose name appears on the Company’s Securities Register by close of Business
Day immediately prior to the Exchange Date. Such issue shall be on own name basis and the
Ordinary Shareholders will be bound to the Sasol MOI and in particular Schedule 6 of the
Sasol MOI.
32.11. This clause constitutes an instruction by each Ordinary Shareholder to the Company to effect
the necessary entries in the Company’s Securities Register reflecting the transfer of his/her/its
Ordinary Shares to the Holder of the B Ordinary Share immediately after the SOLBE1 Shares
have been issued to each Ordinary Shareholder. The Company grants the Holder of the B
Ordinary Share an irrevocable in rem suam power of attorney, with power of substitution, to
sign all such documents as may be necessary to effect the necessary entries in the Company’s
Securities Register, in the event that the Company fails to do so.
32.12. Costs
32.12.1.

All costs, expenses and duties, including securities transfer tax, if any, payable
upon the transfer of the Ordinary Shares and/or assets held by the Company, if
any, to the Holder of the B Ordinary Share, and in respect of the issue of the
SOLBE1 Shares to the Ordinary Shareholders, shall be borne and paid by the
Holder of the B Ordinary Share.
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32.12.2.

Except as contemplated in clause 32.12.1, each Ordinary Shareholder shall be
responsible for settling his/her/its own tax obligations without any recourse to the
Company or the Holder of the B Ordinary Share.

33.

STEPS FOLLOWING THE IMPLEMENTATION OF THE AUTOMATIC SHARE EXCHANGE WITH
FUNDCO, IF APPLICABLE
33.1.

To the extent that FundCo still holds assets including cash after the Preference Share Funding
has been settled and Sasol elects to undertake the automatic share exchange with FundCo
resulting in FundCo holding SOLBE1 Shares instead of SSA Khanyisa Shares then in such
event:
33.1.1.

as soon as possible after FundCo receives theSOLBE1 Shares, the Company
and FundCo shall be obliged to consider all alternatives as may be appropriate
in the circumstances, in consultation with Sasol, so that the Ordinary
Shareholders will ultimately receive or enjoy the benefits of the SOLBE1 Shares,
after tax, pro rata to their respective shareholdings, and in the event that it is
determined to transfer such SOLBE1 Shares to the Ordinary Shareholders, the
Company and FundCo shall take such steps as are necessary to do so including
that each such Ordinary Shareholder has signed a BEE Contract (prescribed by
the JSE) as this is a requirement of the JSE. For purposes thereof each Ordinary
Shareholder grants to the Holder of the B Ordinary Share an irrevocable in rem
suam power of attorney, with power of substitution, to sign such BEE Contract, in
the event that the Ordinary Shareholder fails to do so;

33.1.2.

once the alternatives contemplated in clause 33.1.1 have been considered and if
it is determined to transfer the SOLBE1 Shares to the Ordinary Shareholders and
the necessary steps have been taken pursuant thereto such thatthe Ordinary
Shareholders ultimately receive the SOLBE1 Shares and, if applicable, any other
asset from FundCo, resulting in FundCo having no assets and/or liabilities, which
shall be confirmed by the Auditor, then each of the Ordinary Shareholders shall
with effect from the date of receipt of the SOLBE1 Shares (and if applicable, any
other assets which the Company received from FundCo) be obliged to transfer
all of its/his/her Ordinary Shares to the Holder of the B Ordinary Share for no
consideration; and

33.1.3.

this clause constitutes an irrevocable instruction by each Ordinary Shareholder
to the Custodian to effect the necessary entries in the Company’s Securities
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Register reflecting the transfer of his/her/its Ordinary Shares to the Holder of the
B Ordinary Share.
33.2.

To the extent that FundCo no longer holds assets including cash after the Preference Share
Funding has been settled to the extent possible (and as a result the automatic share exchange
is not capable of being implemented with FundCo or the Automatic Share Exchange is not
capable of being implemented with Ordinary Shareholders) then FundCo and the Company
will have no assets and/or liabilities, which shall be confirmed by the Auditor, and each of the
Ordinary Shareholders shall be obliged to transfer all of its/his/her Ordinary Shares to the
Holder of the B Ordinary Share for no consideration and the provisions of clause 33.1.3 shall
mutatis mutandis apply to this clause 33.2.

34.

UNDERTAKINGS BY ORDINARY SHAREHOLDERS
34.1.

Each Ordinary Shareholder, other than the Facilitation Trust to the extent it holds any Ordinary
Shares:
34.1.1.

who is a natural person, undertakes that he/she is a Black Person;

34.1.2.

which is a juristic person, undertakes that, until the end of the Empowerment
Period, it will be a Black Company;

34.1.3.

which is a trust, partnership, joint venture, “stokvel” or other such unincorporated
entity or association, undertakes that, until the end of the Empowerment Period,
it will have as the majority of its beneficiaries and trustees or other such
representative of its governing body (as the case may be), Black Companies
and/or Black People;

34.1.4.

which is a broad-based ownership scheme (as contemplated in the Codes)
undertakes that, until the end of the Empowerment Period, it will remain a broadbased ownership scheme in compliance with the Codes;

34.1.5.

undertakes that, until the end of the Empowerment Period, he/she/it will, subject
to clauses/s 35, 36, 37 and 38:
34.1.5.1.

not, without the prior consent of the Holder of the RF Preference
Share, do anything which would result in him/her/it ceasing to hold
his/her/its Ordinary Shares or ceasing to be the beneficial owner of
his/her/its Ordinary Shares;
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34.1.5.2.

be both the registered Holder and beneficial owner of his/her/its
Ordinary Shares;

34.1.5.3.

not be placed under any compulsory or voluntary liquidation or
sequestration or be deregistered or be placed under business rescue;

34.1.5.4.

not misrepresent that he/she/it has the Required BEE Status;

34.1.5.5.

only provide information to the Company and the Holder of the RF
Preference Share which is true and complete;

34.1.5.6.

not make any fraudulent or untrue statements in any documents
provided by him/her/it to the Company and/or the Holder of the RF
Preference Share;

34.1.5.7.

not Dispose of the Ordinary Shares held by it/him/her, save as
required in this MOI or where such actions are taken under the
direction of the Holder of the RF Preference Share;

34.1.5.8.

if it is not a natural person deliver to the Company and the Holder of
the RF Preference Share by no later than 30 June of each year:
34.1.5.8.1.

a certificate:
34.1.5.8.1.1.

issued by an accredited verification
agency which is current and in a
form acceptable to the Company
and the Holder of the RF Preference
Share, verifying that the Ordinary
Shareholder has the Required BEE
Status. Each Ordinary Shareholder
shall bear the costs of the certificate
contemplated herein, save unless
where such Ordinary Shareholder is
not obliged by legislation and/or the
Codes to provide a certificate
contemplated herein it will instead
provide a sworn affidavit verifying
that the Ordinary Shareholder has
the Required BEE Status; and
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34.1.5.8.1.2.

duly

signed

Shareholder

by

the

Ordinary

certifying

its/their

compliance with the provisions of
this MOI and the Required BEE
Status, giving full details of its/their
structure including details of its
shareholders,

members

and/or

beneficiaries, as the case may be,
certifying

that

no

change

has

occurred regarding it/them since the
last certificate, and that it/they
know/s of no breaches of this MOI;
and
34.1.5.8.2.

any other documents reasonably required by the
Company, and notified to the Ordinary Shareholder
not later than 31 May of each year, to demonstrate
whether the Required BEE Status has been
achieved and/or maintained;

34.1.5.9.

if he/she is a natural person, deliver to the Company and the Holder
of the RF Preference Share by no later than 30 June of each year:
34.1.5.9.1.

an affidavit duly signed by the Ordinary Shareholder
certifying his/her compliance with the provisions of
this MOI and the Required BEE Status, and that
he/she knows of no breaches of this MOI; and

34.1.5.9.2.

any other documents reasonably required by the
Company, and notified to the Ordinary Shareholder
not later than 31 May of each year, to demonstrate
whether the Required BEE Status has been
achieved and/or maintained;

34.1.5.10. deliver to the Company and the Holder of the RF Preference Share
such information as may be required by:
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34.1.5.10.1.

the Company from time to time in order to comply
with its obligations under this MOI and/or the
Transaction Documents, from time to time;

34.1.5.10.2.

the Holder of the RF Preference Share;

34.1.5.11. not, without the prior written consent of the Holder of the RF
Preference Share do anything which will result in him/her/it/them
ceasing to have at least the Required BEE Status; and
34.1.6.

permit the Company and the Holder of the RF Preference Share to undertake any
inspections and/or due diligence investigations which the Company and the
Holder of the RF Preference Share may consider necessary from time to time.

35.

FORCED SALES BY A REASON OF A BREACH BY AN ORDINARY SHAREHOLDER
35.1.

If an Ordinary Shareholder commits any breach of the provisions of clause 34 and fails to
remedy any such breach within 14 (fourteen) days after receipt of written notice from the
Company (or its nominee) requiring him/her/it to do so, the Company (or its nominee) shall,
subject to clause 35.2, be entitled, by notice in writing to the Ordinary Shareholder (and/or
his/her trustee or its liquidator) to compel the Ordinary Shareholder (and/or his/her trustee or
its liquidator), (for purposes of this clause 35 the Breach Offering Shareholder) to offer all of
his/her/its shares for sale to the Offeree., In such event a sale shall be deemed to have been
concluded between a Breach Offering Shareholder and the Offeree on the following basis:
35.1.1.

the purchase price shall be R0,01 (one cent) in aggregate;

35.1.2.

the price referred to in clause 35.1.1 shall be payable to the Breach Offering
Shareholder;

35.1.3.

the effective date of the sale shall be the day prior to the date upon which the
event, which triggered the offer, occurs;

35.1.4.

upon delivery of the Breach Offering Shareholders’ shares to the Offeree, the
Breach Offering Shareholder concerned shall henceforth cease to be a
Shareholder;

35.1.5.

the Ordinary Shares shall be acquired by the Offeree on a voetstoots basis, free
of any Encumbrances and without any warranties or representations of any

70

nature whatsoever, save that no other person has any right of any nature
whatsoever to acquire those Ordinary Shares;
35.1.6.

the provisions of this clause 35 constitute:
35.1.6.1.

the granting by the Breach Offering Shareholder concerned of an
irrevocable in rem suam power of attorney to the Company , with
power of substitution, to sign all such documents as may be
necessary to effect the sale and/or transfer of his/her/its Ordinary
Shares to the Offeree;

35.1.6.2.

an irrevocable instruction by the Breach Offering Shareholder to the
Custodian to effect the necessary entries in the Company’s Securities
Register reflecting the transfer of his/her/its Ordinary Shares to the
Offeree.

35.2.

If there is a breach of clause 34 that may result in or necessitate litigation against a breaching
Ordinary Shareholder being instituted, the Board shall not have the authority to decide whether
the Company should litigate against any Ordinary Shareholder and such authority shall vest
with the Holder of the RF Preference Share. For purposes hereof, the Directors shall be
obliged to immediately inform the Holder of the RF Preference Share as soon as they become
aware of a breach of any of the Ordinary Shareholder undertakings in clause 34 and the
Holder of the RF Preference Share shall be entitled, in the exercise of its sole discretion, to
determine whether to enforce the breach or not against such breaching Ordinary Shareholder
and/or to institute any litigation proceedings (in the name of the Company).

35.3.

In the event that the Holder of the RF Preference Share decides that litigation proceedings be
instituted against any Ordinary Shareholder, the Holder of the RF Preference Share will be
entitled to manage the litigation process on behalf of the Company at the cost of the Company
and to the extent that the Company has no funds to institute such legal proceedings the Holder
of the RF Preference Share shall be entitled (but not obliged) to advance such money to the
Company.

36.

CHANGES TO THE BEE STANDARDS
36.1.

If at any time during the Empowerment Period there is/are change/s to the BEE Standards as
a result of which the Company cannot meet the new BEE Standards (“New BEE Standards”)
based on the B-BBEE credentials of all or some of its Ordinary Shareholders, then each of
those Ordinary Shareholders whose BEE credentials do not enable the Company to meet the
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requirements of the New BEE Standards, shall within a period of 90 (ninety) days of such New
BEE Standards becoming effective take whatever steps as may be necessary to restore its
BEE credentials so as to enable the Company to meet the New BEE Standards.
36.2.

If his/her/its B-BBEE credentials contemplated 36.1 have not been changed as necessary
within the period referred to in clause 36.1, the Holder of the RF Preference Share shall, after
the expiry of such period, appoint an independent person or institution with appropriate
expertise to sell such Ordinary Shareholder’s Ordinary Shares within 30 (thirty) days of its
appointment, at best to a buyer which shall be:
36.2.1.

a Black Person and/or Black Group which meets the New BEE Standards and
which is approved by the Holder of the RF Preference Share, which approval the
Holder of the RF Preference Share undertakes shall not be unreasonably
withheld; and/or

36.2.2.

the Facilitation Trust if it wishes to purchase such Ordinary Shares.

The purchase prices of all the Ordinary Shares Disposed of in the applicable 30 (thirty) day
period, net of any costs incurred whether by the independent person or institution or the
Company or the Holder of the RF Preference Share, as the case may be, shall be aggregated
and divided amongst the Ordinary Shareholders concerned pro rata to their respective Shares
Disposed of, within 5 (five) Business Days of receipt of proceeds by the independent person
or institution, against delivery by the Ordinary Shareholder concerned to the independent
person or institution of whatever documents are necessary to effect the sale and/or transfer
of his/her/its Ordinary Shares to the buyer thereof. The Ordinary Shares shall be sold by the
independent person or institution on behalf of the Ordinary Shareholder concerned on a
voetstoots basis and without any warranties or representations of any nature whatsoever,
save that no person has any right of any nature whatsoever to acquire those Ordinary Shares.
36.3.

The provisions of this clause 36 constitute:
36.3.1.

the granting by the Ordinary Shareholder concerned of an irrevocable in rem
suam power of attorney to the Company, with power of substitution, to sign all
such documents as may be necessary to effect the sale and/or transfer of
his/her/its Ordinary Shares to the buyer thereof;

36.3.2.

an irrevocable instruction by each Ordinary Shareholder to the Custodian to effect
the necessary entries in the Company’s Securities Register reflecting the transfer
of his/her/its Ordinary Shares to the buyer.
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36.4.

If the BEE Standards are changed, as a result of which the requirements to achieve the
Required BEE Status are lessened, the Ordinary Shareholders shall not be entitled to take
any steps to change their respective structures until they have received written confirmation
from the Holder of the RF Preference Share that it will not be prejudiced thereby.

37.

DEATH
37.1.

If an Ordinary Shareholder is a natural person who dies, then –
37.1.1.

the executor of the Ordinary Shareholder’s estate shall have 180 (one hundred
and eighty) days commencing on the date of such Ordinary Shareholder’s death,
to 37.1.1.1.

transfer the Ordinary Shares to such Ordinary Shareholder’s heir/s
provided that such heir/s is/are Black Person/s; or

37.1.1.2.

Dispose of the Ordinary Shares to any Black Person or Black Group
which has been prior approved by the Holder of the RF Preference
Share,

and the executor of the Ordinary Shareholder’s estate shall be obliged to take
whatever steps are necessary in order to effect any such transfer or Dispose of
the Ordinary Shares, as the case may be.
37.2.

If the executor of the Ordinary Shareholder’s estate has not complied with his/her obligations
in clause 37.1 the provisions of clause 36 shall mutatis mutandis apply to this clause 37.

37.3.

If the Ordinary Shareholder is not a natural person and any of its shareholders, members,
participants or beneficiaries die, as a result of which, the Ordinary Shareholder no longer
complies with its Required BEE Status, then the Ordinary Shareholder shall have 180 (one
hundred and eighty) days commencing on the date of the death to Dispose of the Ordinary
Shares to a Black Person and/or Black Group which has been prior approved by the Holder
of the RF Preference Share, failing which the provisions of clause 36 shall mutatis mutandis
apply to this clause 37.

38.

INVOLUNTARY LIQUIDATION/INSOLVENCY
38.1.

If an Ordinary Shareholder who is a natural person is involuntarily sequestrated (whether
provisionally or finally) during the Empowerment Period then the trustee of such Ordinary
Shareholder’s estate shall be entitled within 90 (ninety) days commencing from the date of
such Ordinary Shareholder’s provisional sequestration to notify the Holder of the RF
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Preference Share of the name of any Black Person or Black Group to which the trustee wishes
to transfer the Ordinary Shares of the Ordinary Shareholder in question, in order to obtain the
approval in writing of the Holder of the RF Preference Share. The trustee shall be entitled to
transfer the Ordinary Shares in question within 30 (thirty) days from the receipt of the approval,
if any, from the Holder of the RF Preference Share.
38.2.

If the trustee of the Ordinary Shareholder has not acted in accordance with clause 38.1 or has
not obtained the requisite approval from the Holder of the RF Preference Share, the provisions
of clauses 36.2 and 36.3 shall mutatis mutandis apply to this clause 38.

38.3.

If an Ordinary Shareholder which is a Black Group is involuntarily liquidated (whether
provisionally or finally) then the liquidator of such Ordinary Shareholder shall be entitled within
90 (ninety) days commencing from the date of such Ordinary Shareholder’s provisional
liquidation to notify the Holder of the RF Preference Share of the name of any Black Person
or Black Group to which the liquidator wishes to transfer the Ordinary Shares of the Ordinary
Shareholder in question, in order to obtain the approval in writing of the Holder of the RF
Preference Share. The liquidator shall be obliged to transfer the Ordinary Shares in question
within 30 (thirty) days from the receipt of the approval, if any, from the Holder of the RF
Preference Share.

38.4.

If the liquidator of the Ordinary Shareholder has not acted in accordance with clause 38.3 or
has not obtained the requisite approval from the Holder of the RF Preference Share, the
provisions of clauses 36.2 and 36.3 shall mutatis mutandis apply to this clause 38.4.

38.5.

If an Ordinary Shareholder which is a Black Group is no longer a Black Group as a
consequence of any of its members, shareholders, participants or beneficiaries being
involuntarily liquidated and/or sequestrated (provisionally or finally) and such person’s
liquidator/trustee disposing of that person’s interest in the Ordinary Shareholder, then such
Ordinary Shareholder shall be entitled within 90 (ninety) days commencing from the date on
which the liquidator/trustee of the relevant member, shareholder, participant or beneficiary so
Disposes, to notify the Holder of the RF Preference Share of the name of any Black Person
or Black Group to which the Ordinary Shareholder wishes to transfer its Ordinary Shares, in
order to obtain the approval in writing of the Holder of the RF Preference Share. The Ordinary
Shareholder shall be entitled to transfer the Ordinary Shares in question within 30 (thirty) days
from the receipt of the approval, if any, from the Holder of the RF Preference Share.

38.6.

If the Ordinary Shareholder has not acted in accordance with clause 38.5 or has not obtained
the requisite approval from the Holder of the RF Preference Share, the provisions of
clauses 36.2 and 36.3 shall mutatis mutandis apply to this clause 38.6.
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39.

LOSS OF DOCUMENTS
The Company shall not be responsible for the loss in transmission of any cheque, certificate or (without
any limitation eiusdem generis) other document sent through the post either to the registered address
of any Holder or to any other address requested by the Holder.

40.

INDEMNITY
40.1.

For the purposes of this clause 40, "Director" includes a former Director, a Prescribed Officer,
a person who is a member of a committee of the Board, irrespective of whether or not the
person is also a member of the Board.

40.2.

The Company may:40.2.1.

not directly or indirectly pay any fine that may be imposed on a Director, or on a
Director of a Related Company, as a consequence of that Director having been
convicted of an offence in terms of any national legislation unless the conviction
was based on strict liability;

40.2.2.

not advance expenses to a Director to defend litigation in any proceedings
arising out of the Director’s service to the Company;

40.2.3.

not directly or indirectly indemnify a Director for any liability or any fine.

40.3.

The Company may not purchase insurance to protect a Director against any liability.

40.4.

The Company is entitled to claim restitution from a Director or of a Related company for any
money paid directly or indirectly by the Company to or on behalf of that Director in any manner
inconsistent with section 78.

41.

WINDING-UP
Subject to clause 5, if the Company shall be wound up, whether voluntarily (which may occur only
after the Empowerment Period), or otherwise, the liquidator may with the sanction of a Special
Resolution divide among the Shareholders in specie any part of the assets of the Company, and may
with the like sanction vest any part of the assets of the Company in trustees upon such trusts for the
benefit of the Shareholders as the liquidator with the like sanction shall think fit, whereafter the
liquidation shall be finalised and the Company dissolved.
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42.

ARBITRATION
42.1.

Save in respect of those provisions of this MOI which provide for their own remedies which
would be incompatible with arbitration, a dispute which arises in regard to this MOI or out of
or pursuant to this MOI (other than where an interdict is sought or urgent relief may be obtained
from a court of competent jurisdiction, shall be submitted to and decided by arbitration.

42.2.

That arbitration shall be held with only the parties to the arbitration and their representatives
present thereat.

42.3.

The seat of the arbitration shall be Johannesburg.

42.4.

Save as expressly provided in this MOI to the contrary, the arbitration shall be subject to the
rules of the Arbitration Foundation of Southern Africa in force at the time the arbitration takes
place, unless the parties to the arbitration and the arbitrator agree in writing to any departure
therefrom. If any provision of this clause 42 is inconsistent with the rules of the Arbitration
Foundation of Southern Africa in force at that time, the provisions of this clause shall prevail.
If there is any dispute in relation to such inconsistency or alleged inconsistency and/or as to
which rules prevail, the arbitrator shall determine such dispute (which determination shall be
final and binding on the parties to the arbitration) applying such rules and procedures as the
arbitrator considers appropriate.

42.5.

The arbitrator shall be, if the matter in dispute is principally:42.5.1.

a legal matter, an impartial retired judge, or an impartial practising advocate of
not less than 15 (fifteen) years' standing, or an impartial admitted attorney of not
less than 15 (fifteen) years' standing;

42.5.2.

an accounting matter, an impartial practising chartered accountant of not less
than 15 (fifteen) years' standing;

42.5.3.

any other matter, an impartial person with not less than 15 (fifteen) years'
appropriate expertise.

42.6.

If the parties to the arbitration fail to agree on an arbitrator within 14 (fourteen) days after the
arbitration has been demanded, the arbitrator shall be nominated, at the request of any one
of the parties to the arbitration by the Chairman (or the equivalent office no matter what it may
be titled) of the Bar Council or instead the voluntary association constituted for the benefit of
a majority of attorneys in South Africa who shall take the provisions of clauses 42.5.1 to 42.5.3
into account in nominating the arbitrator, whereupon the parties to the arbitration shall
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forthwith appoint such person as the arbitrator. If that person fails or refuses to make the
nomination or if any such office does not exist, any party to the arbitration may approach the
High Court of South Africa to make such an appointment. To the extent necessary, the court
is expressly empowered to do so.
42.7.

If the parties to the arbitration fail to agree whether the dispute is of a legal, accounting or
other nature within 14 (fourteen) days after the arbitration has been demanded, it shall be
considered a matter referred to in clause 42.5.1.

42.8.

Within 14 (fourteen) days after the pleadings have closed, the arbitrator shall determine the
period within which the hearing will be concluded, taking into account the particular
circumstances of the dispute. Upon making such a determination the arbitrator shall:42.8.1.

provide written notice to the parties to the arbitration in which the arbitrator sets
out the period within which the hearing will be concluded, together with a list of
all the dates within a 6 (six) month period from the date of such notice on which
the arbitrator is available to commence with the hearing;

42.8.2.

determine the date on which the hearing will commence, which determination
shall be made in accordance with the following procedure:42.8.2.1.

each party to the arbitration shall, within 3 (three) Business Days after
delivery of the notice referred to in clause 42.8.1 provide to the
arbitrator and to the other parties to the arbitration a list of at least
5 (five) dates on which that party’s legal representative is available
provided that, each of those dates:42.8.2.1.1.

must fall on a Business Day;

42.8.2.1.2.

must fall within a period not exceeding 6 (six) months
from the date of delivery of such notice;

42.8.2.1.3.

must coincide with the dates on which the arbitrator
is available;

42.8.2.2.

42.8.2.1.4.

may not be on consecutive days;

42.8.2.1.5.

must be proposed in good faith;
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42.8.2.2.1.

any party to the arbitration does not provide a list of
at least 5 (five) dates on which that party’s legal
representative is available in compliance with
clause 42.8.2.1,

the

arbitrator

may

select

a

commencement date on a date on which the
arbitrator and the other parties to the arbitration that
have complied with clause 42.8.2.1 are available;
42.8.2.2.2.

each party to the arbitration provides a list of at least
5 (five)

dates

on

which

that

party’s

legal

representative is available in compliance with
clause 42.8.2.1, but none of those dates coincide
with each other, then the arbitrator must call a
meeting between the parties to the arbitration within
a period not exceeding 14 (fourteen) days, for the
purposes of selecting a date upon which the
arbitrator and the parties to the arbitration and their
legal representatives are all available. If the parties
to the arbitration are unable to reach agreement, the
arbitrator

shall,

in

the

arbitrator’s

discretion,

determine the commencement date provided that:42.8.2.2.2.1.

the commencement date must fall
within a period not exceeding 6 (six)
months from the date of delivery of
the

notice

referred

to

in

clause 42.8.1;
42.8.2.2.2.2.

if the period that the arbitrator has
determined for the hearing is not
more than 5 (five) Business Days,
the commencement date must be at
least 30 (thirty) days after the date
on which the arbitrator makes a
determination

as

to

the

commencement date;
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42.8.2.2.2.3.

if the period that the arbitrator has
determined for the hearing is more
than 5 (five) Business Days, the
commencement date must be at
least 60 (sixty) days after the date
on which the arbitrator makes a
determination

as

to

the

commencement date;
and the arbitration may commence on that date regardless of the
absence of any party to the arbitration or its legal representative;
42.8.3.

if the arbitration hearing is not completed within the period determined by the
arbitrator, determine the date for recommencement of the hearing in accordance
with clause 42.8.1.

42.9.

The determination made by the arbitrator as regards the period within which the hearing will
be concluded and/or the commencement date and/or the recommencement date shall be final
and, provided that there has been compliance with clause 42.8, no party to the arbitration may
raise as good and sufficient cause for the absence of that party at the arbitration proceedings,
the unavailability of that party’s legal representative.

42.10. The arbitrator shall, subject to the provisions of this clause, have the fullest and freest
discretion with regard to the proceedings save that the arbitrator, shall be obliged to give
his/her award in writing fully supported by reasons and shall adopt procedures suitable to the
circumstances of the particular case, avoiding unnecessary delay or expense, so as to provide
a fair means for the resolution of the matters falling to be determined.
42.11. Furthermore the arbitrator:42.11.1.

may by notice to the parties to the arbitration within 14 (fourteen) after his/her
appointment, dispense wholly or in part with formal submissions or pleadings
provided that the parties to the arbitration are given the opportunity to make
submissions;

42.11.2.

shall not be bound by strict rules of evidence;

42.11.3.

shall allow any party to the arbitration to call any witnesses he/she determines
and shall permit cross examination of witnesses;
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42.11.4.

may, in addition to any other award he/she may be able to make:42.11.4.1. require specific performance, with an award of damages or without
an award of damages, but may not award cancellation of this MOI;
42.11.4.2. take into account the practicality or otherwise of ordering the
continuance of any legal relationship between disputants;
42.11.4.3. award interest with effect from any date, and on any other basis,
he/she considers appropriate in the circumstances;

42.11.5.

shall make such order as to costs as he/she deems just.

42.12. Any party to the arbitration shall be entitled to have the award made an order of court of
competent jurisdiction.
42.13. Any dispute shall be deemed to have been referred or subjected to arbitration hereunder when
any party gives written notice to the others of the dispute, demands an arbitration and requests
agreement on an arbitrator.
42.14. The parties to the arbitration shall keep the evidence in the arbitration proceedings and any
order made by any arbitrator confidential.
42.15. The arbitrator shall have the power to give default judgment if any party to the arbitration fails
to make submissions on due date and/or fails to appear at the arbitration.
42.16. The arbitrator's award shall be final and binding on the parties to the arbitration. There shall
be a right of appeal against any award of the arbitrator provided that:42.16.1.

the appeal is noted within 14 (fourteen) days of the arbitrator's award;

42.16.2.

the appellant delivers the record to the respondent/s within 14 (fourteen) days of
the record becoming available to the appellant. The relevant provisions of this
arbitration clause shall apply mutatis mutandis in regard to the appeal;

42.16.3.

the appeal shall be heard before a panel of 3 (three) arbitrators and the provisions
of clauses 42.5 and 42.6 shall apply.

42.17. The parties to the arbitration, together with the arbitrator will agree from time to time on the
arbitrator's remuneration and when and how it shall be paid in the interim. The parties to the
arbitration shall, pending the final determination of the arbitrator as to which of the parties to
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the arbitration shall ultimately be liable for the costs of the arbitration, fund the costs (such as
costs of any venue, arbitrator's remuneration, recording, transcription and other costs and
expenses ancillary to the arbitration) which need to be paid in the interim. If at any time a
party to the arbitration does not pay his/her/its portion of the costs when required in the interim,
that party will be excluded from participating in the arbitration and the other parties to the
arbitration shall be entitled to request a final award from the arbitrator as regards that party.
Within 10 (ten) days of the making by the arbitrator of a final determination as to which party
to the arbitration shall bear the costs of the arbitration, the party against which such
determination has been made shall reimburse to the other parties the costs borne by such
parties in the interim together with interest thereon, if the arbitrator so awards in terms of
clause 42.11.4.3.
42.18. If it is alleged that this MOI was induced by a fraudulent misrepresentation or if this MOI is
void or voidable on any other ground, then notwithstanding that the remainder of this MOI may
be void or voidable the parties agree that the provisions of this clause are severable from the
rest of this MOI and shall remain in effect. In such circumstances any dispute relating to any
such fraudulent misrepresentation or relating to whether this MOI is void or voidable shall be
submitted to and decided by arbitration in accordance with this clause.
43.

RIGHTS, PREFERENCES AND LIMITATIONS ATTACHING TO THE RF PREFERENCE SHARE
43.1.

The rights, privileges and restrictions attaching to the RF Preference Share shall be the
following:
43.1.1.

it will rank, as regards return of capital prior to the Ordinary Shares;

43.1.2.

it shall confer the right, prior to the provision for dividends in respect of the
Ordinary Shares, to receive a preferential dividend immediately prior to
redemption, in the aggregate of R1,00 (one rand);

43.1.3.

the registered Holder of the RF Preference Share shall have the right to receive
notice of and to attend any Shareholders' Meeting of the Company or any
proposed resolution to be passed other than at a Shareholders' Meeting, but shall
not be entitled to vote in respect thereof by virtue of or in respect of the RF
Preference Share, unless any one or more of the following circumstances prevail:
43.1.3.1.

any change is sought to be made in respect of the Restrictive
Conditions;

43.1.3.2.

any change is sought to be made in respect of the MOI;
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43.1.3.3.

any redemption or other payment in respect of the RF Preference
Share remains in arrear and unpaid after 90 (ninety) days from the
due date thereof;

43.1.3.4.

a resolution of the Company is proposed which directly affects the
rights attached to the RF Preference Share or the interests of the
Holder thereof, which shall include any resolution for the winding-up
of the Company;

43.1.3.5.

any resolution of the Directors or Shareholders is proposed which
would result in the Company breaching any of the Restrictive
Conditions, any provision of this MOI and/or the Transaction
Documents to which it is a party.

43.2.

At every meeting of the Company at which the Holder of the RF Preference Share is entitled
to exercise voting rights:
43.2.1.

all resolutions (be it Ordinary or Special Resolution) put to the meeting shall be
voted on by way of a poll;

43.2.2.

the Holder of the RF Preference Share shall be entitled to exercise as many votes
as are required to pass the Ordinary Resolution and/or Special Resolution; and

43.2.3.

there shall be no quorum unless the Holder of the RF Preference Share is
Present.

43.3.

There shall be a separate class meeting or Round Robin Resolution for the Holder of the RF
Preference Share alone to vote on regarding any resolution which affects the rights attached
to the RF Preference Share or the interests of the Holder of the RF Preference Share,
including any resolution for the winding up of the Company, and the resolution shall not be
passed unless the Holder of the RF Preference Share votes in favour thereof by means of a
separate class meeting or by way of Round Robin Resolution.

43.4.

At all times while the Holder of the RF Preference Share is entitled to exercise Voting Rights
at any Shareholders Meeting in accordance with this clause 43, the Holder of the RF
Preference Share shall be entitled (on behalf of the Holders) to:
43.4.1.

convene a meeting of the Shareholders of the Company in accordance with
section 61 of the Companies Act; and
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43.4.2.
43.5.

appoint the Chairman of such a Shareholders Meeting of the Company.

The Company shall not be entitled to voluntarily redeem the RF Preference Share whilst the
provisions of clause 5 still apply.
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Schedule 1 – Definitions in the Companies Act

"accounting records" means information in written or electronic form concerning the financial affairs of a
company as required in terms of this Act including, but not limited to, purchase and sales records, general
and subsidiary ledgers and other documents and books used in the preparation of financial statements;

1

"alternate director" means a person elected or appointed to serve, as the occasion requires, as a member
of the board of a company in substitution for a particular elected or appointed director of that company;

"amalgamation or merger" means a transaction, or series of transactions, pursuant to an agreement
between two or more companies, resulting in—
(a) the formation of one or more new companies, which together hold all of the assets and liabilities that
were held by any of the amalgamating or merging companies immediately before the implementation of
the agreement, and the dissolution of each of the amalgamating or merging companies; or
(b) the survival of at least one of the amalgamating or merging companies, with or without the formation of
one or more new companies, and the vesting in the surviving company or companies, together with any
such new company or companies, of all of the assets and liabilities that were held by any of the
amalgamating or merging companies immediately before the implementation of the agreement;

"annual general meeting" means the meeting of a public company required by section 61(7);

"audit" has the meaning set out in the Auditing Profession Act, but does not include an "independent review"
of annual financial statements, as contemplated in section 30(2)(b)(ii)(bb);

"Auditing Profession Act" means the Auditing Profession Act, 2005 (Act No. 26 of 2005);

"auditor" has the meaning set out in the Auditing Profession Act;

"Banks Act" means the Banks Act, 1990 (Act No. 94 of 1990);
"beneficial interest", when used in relation to a company’s securities, means the right or entitlement of a
person, through ownership, agreement, relationship or otherwise, alone or together with another person to—
(a)

receive or participate in any distribution in respect of the company’s securities;

(b)

exercise or cause to be exercised, in the ordinary course, any or all of the rights attaching to the
company’s securities; or

(c)

dispose or direct the disposition of the company’s securities, or any part of a distribution in respect of
the securities,

1

Regulation 25(3) contains requirements as to what the accounting records must include.

but does not include any interest held by a person in a unit trust or collective investment scheme in terms of
the Collective Investment Schemes Act, 2002 (Act No. 45 of 2002);

"board" means the board of directors of a company;

"business days" has the meaning determined in accordance with section 5(3);

"central securities depository" has the meaning set out in section 1 of the Securities Services Act, 2004
(Act No. 36 of 2004);

"Commission" means the Companies and Intellectual Property Commission established by section 185;

"Commissioner" means the person appointed to or acting in the office of that name, as contemplated in
section 189;

"company" means a juristic person incorporated in terms of this Act, a domesticated company, or a juristic
person that, immediately before the effective date—
(a)

was registered in terms of the—
(i)

Companies Act, 1973 (Act No. 61 of 1973), other than as an external company as defined in
that Act; or

(ii)

Close Corporations Act, 1984 (Act No. 69 of 1984), if it has subsequently been converted in
terms of Schedule 2;

(b)

was in existence and recognised as an ‘existing company’ in terms of the Companies Act, 1973 (Act
No. 61 of 1973); or

(c)

was deregistered in terms of the Companies Act, 1973 (Act No. 61 of 1973), and has subsequently
been re-registered in terms of this Act;

"Competition Act", means the Competition Act, 1998 (Act No. 89 of 1998);

"consideration" means anything of value given and accepted in exchange for any property, service, act,
omission or forbearance or any other thing of value, including—
(a)

any money, property, negotiable instrument, securities, investment credit facility, token or ticket;

(b)

any labour, barter or similar exchange of one thing for another; or

(c) any other thing, undertaking, promise, agreement or assurance, irrespective of its apparent or intrinsic
value, or whether it is transferred directly or indirectly;
‘‘Constitution’’ means the Constitution of the Republic of South Africa, 1996;

"convertible", when used in relation to any securities of a company, means securities that may, by their
terms, be converted into other securities of the company, including—
2

(a)

any non-voting securities issued by the company and which will become voting securities—
(i)

on the happening of a designated event; or

(ii)

if the holder of those securities so elects at some time after acquiring them; and

(b)

Options to acquire securities to be issued by the company, irrespective of whether those securities
may be voting securities, or non-voting securities contemplated in paragraph (a);

"director" means a member of the board of a company, as contemplated in section 66, or an alternate
director of a company and includes any person occupying the position of a director or alternative director, by
whatever name designated;

"distribution" means a direct or indirect—
(a) transfer by a company of money or other property of the company, other than its own shares, to or for
the benefit of one or more holders of any of the shares or to the holder of a beneficial interest in any
such shares, of that company or of another company within the same group of companies, whether—
(i)

in the form of a dividend;

(ii)

as a payment in lieu of a capitalisation share, as contemplated in section 47;

(iii)

as consideration for the acquisition—
(aa)

by the company of any of its shares, as contemplated in section 48; or

(bb)

by any company within the same group of companies, of any shares of a company
within that group of companies; or

(iv)

otherwise in respect of any of the shares of that company or of another company within the
same group of companies, subject to section 164(19);

(b) incurrence of a debt or other obligation by a company for the benefit of one or more holders of any of the
shares of that company or of another company within the same group of companies; or
(c) forgiveness or waiver by a company of a debt or other obligation owed to the company by one or more
holders of any of the shares of that company or of another company within the same group of
companies,
but does not include any such action taken upon the final liquidation of the company;

"effective date", with reference to any particular provision of this Act, means the date on which that
provision came into operation in terms of section 225;

"electronic communication" has the meaning set out in section 1 of the Electronic Communications and
Transactions Act;

"Electronic Communications and Transactions Act" means the Electronic Communications and
Transactions Act, 2002 (Act No. 25 of 2002);

"employee share scheme" has the meaning set out in section 95(1)(c);

3

"exchange" when used as a noun, has the meaning set out in section 1 of the Securities Services Act, 2004
(Act No. 36 of 2004);

"exercise", when used in relation to voting rights, includes voting by proxy, nominee, trustee or other person
in a similar capacity;

"ex officio director" means a person who holds office as a director of a particular company solely as a
consequence of that person holding some other office, title, designation or similar status specified in the
company’s Memorandum of Incorporation;

"external company" means a foreign company that is carrying on business, or non-profit activities, as the
case may be, within the Republic, subject to section 23(2);

"financial statement" includes—
(a)

annual financial statements and provisional annual financial statements;

(b)

interim or preliminary reports;

(c)

group and consolidated financial statements in the case of a group of companies; and

(d)

financial information in a circular, prospectus or provisional announcement of results, that an actual
or prospective creditor or holder of the company’s securities, or the Commission, Panel or other
regulatory authority, may reasonably be expected to rely on;

"group of companies" means a holding company and all of its subsidiaries;

"holding company", in relation to a subsidiary, means a juristic person that controls that subsidiary as a
result of any circumstances contemplated in section 2(2)(a) or 3(1)(a);

"incorporator", when used—
(a) with respect to a company incorporated in terms of this Act, means a person who incorporated that
company, as contemplated in section 13; or
(b) with respect to a pre-existing company, means a person who took the relevant actions comparable to
those contemplated in section 13 to bring about the incorporation of that company;

"individual" means a natural person;

"inter-related", when used in respect of three or more persons, means persons who are related to one
another in a linked series of relationships, such that two of the persons are related in a manner contemplated
in section 2(1) and one of them is related to the third in any such manner, and so forth in an unbroken series;

"juristic person" includes—
(a)

a foreign company; and
4

(b)

a trust, irrespective of whether or not it was established within or outside the Republic;

"knowing", "knowingly" or "knows", when used with respect to a person, and in relation to a particular
matter, means that the person either—
(a)

had actual knowledge of the matter; or

(b)

was in a position in which the person reasonably ought to have—
(i)

had actual knowledge;

(ii)

investigated the matter to an extent that would have provided the person with actual
knowledge; or

(iii)

taken other measures which, if taken, could reasonably be expected to have provided the
person with actual knowledge of the matter;

"material", when used as an adjective, means significant in the circumstances of a particular matter, to a
degree that is—
(a)

of consequence in determining the matter; or

(b)

might reasonably affect a person’s judgment or decision-making in the matter;

"nominee" has the meaning set out in section 1 of the Securities Services Act, 2004 (Act No. 36 of 2004);

"ordinary resolution" means a resolution adopted with the support of more than 50% of the voting rights
exercised on the resolution, or a higher percentage as contemplated in section 65(8)—
(a)

at a shareholders meeting; or

(b)

by holders of the company’s securities acting other than at a meeting, as contemplated in section 60;

"person" includes a juristic person;

"personal financial interest", when used with respect to any person—
(a)

means a direct material interest of that person, of a financial, monetary or economic nature, or to
which a monetary value may be attributed; but

(b)

does not include any interest held by a person in a unit trust or collective investment scheme in
terms of the Collective Investment Schemes Act, 2002 (Act No. 45 of 2002), unless that person has
direct control over the investment decisions of that fund or investment;

"prescribed officer" means a person who, within a company, performs any function that has been
designated by the Minister in terms of section 66(10);

"present at a meeting" means to be present in person, or able to participate in the meeting by electronic
communication, or to be represented by a proxy who is present in person or able to participate in the
meeting by electronic communication;

5

"private company" means a profit company that—
(a)

is not a public, personal liability or state-owned company; and

(b)

satisfies the criteria set out in section 8(2)(b);

"profit company" means a company incorporated for the purpose of financial gain for its shareholders;

"public company" means a profit company that is not a state-owned company, a private company or a
personal liability company;

"record date" means the date established under section 59 on which a company determines the identity of
its shareholders and their shareholdings for the purposes of this Act;

"registered auditor" has the meaning set out in the Auditing Profession Act;

"registered office" means the office of a company, or of an external company, that is registered as required
by section 23;

"related", when used in respect of two persons, means persons who are connected to one another in any
manner contemplated in section 2(1)(a) to (c);

"rules" and "rules of a company" means any rules made by a company as contemplated in section 15(3) to
(5);

"securities" means any shares, debentures or other instruments, irrespective of their form or title, issued or
authorised to be issued by a profit company;

"securities register" means the register required to be established by a profit company in terms of
section 50(1);

"share" means one of the units into which the proprietary interest in a profit company is divided;

"shareholder", subject to section 57(1), means the holder of a share issued by a company and who is
entered as such in the certificated or uncertificated securities register, as the case may be;
"shareholders meeting", with respect to any particular matter concerning a company, means a meeting of
those holders of that company’s issued securities who are entitled to Exercise Voting Rights in relation to
that matter;

"solvency and liquidity test" means the test set out in section 4(1);

"special resolution" means—
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(a)

in the case of a company, a resolution adopted with the support of at least 75% of the voting rights
exercised on the resolution, or a different percentage as contemplated in section 65(10) (i)

at a shareholders meeting; or

(ii)

by holders of the company’s securities acting other than at a meeting, as contemplated in
section 60; or

(b)

in the case of any other juristic person, a decision by the owner or owners of that person, or by
another authorised person, that requires the highest level of support in order to be adopted, in terms
of the relevant law under which that juristic person was incorporated;

"subsidiary" has the meaning determined in accordance with section 3;

"voting power", with respect to any matter to be decided by a company, means the voting rights that may be
exercised in connection with that matter by a particular person, as a percentage of all such voting rights;

"voting rights", with respect to any matter to be decided by a company, means—
(a) the rights of any holder of the company’s securities to vote in connection with that matter, in the case of
a profit company; or
(b)

the rights of a member to vote in connection with the matter, in the case of a non-profit company;

"voting securities", with respect to any particular matter, means securities that—
(a)

carry voting rights with respect to that matter; or

(b)

are presently convertible to securities that carry voting rights with respect to that matter;

"wholly-owned subsidiary" has the meaning determined in accordance with section 3(1)(b).
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Schedule 2 – Ineligible / disqualified in terms of section 69(7) and (8) of the Companies Act read with
Regulation 39(3)
1.

2.

A person is ineligible to be a Director if the Person –
1.1.

is a juristic person;

1.2.

is an unemancipated minor, or is under a similar legal disability; or

1.3.

does not satisfy any qualification set out in the MOI.

A person is disqualified to be a Director if –
2.1.

a court has prohibited that Person to be a Director, or declared the Person to be delinquent in
terms of section 162, or in terms of section 47 of the Close Corporations Act, 1984 (Act No.
69 of 1984); or

2.2.

the Person –
2.2.1.

is an unrehabilitated insolvent;

2.2.2.

is prohibited in terms of any public regulation to be a Director;

2.2.3.

has been removed from an office of trust, on the grounds of misconduct involving
dishonesty; or

2.2.4.

has been convicted, in the Republic or elsewhere, and imprisoned without the
option of a fine, or fined more than R1 000,00 (one thousand rand) amount, for
theft, fraud, forgery, perjury or an offence –
2.2.4.1.

involving fraud, misrepresentation or dishonesty;

2.2.4.2.

in connection with the promotion, formation or management of a
company, or in connection with any act contemplated in
subsection (2) or (5); or

2.2.4.3.

under the Companies Act, the Insolvency Act, 1936 (Act No. 24 of
1936), the Close Corporations Act, 1984, the Competition Act, the
Financial Intelligence Centre Act, 2001 (Act No. 38 of 2001), the
Securities Services Act, 2004 (Act No. 36 of 2004), or Chapter 2 of
the Prevention and Combating of Corruption Activities Act, 2004 (Act
No. 12 of 2004).

Schedule 3 – Prescribed Methods of Delivery in the Regulations
Person to whom

Method of delivery

Date and Time of Deemed delivery

By faxing the notice or a certified copy of the

On the date and at the time recorded by

document to the Person, if the Person has a fax

the fax receiver, unless there is conclusive

number;

evidence that it was delivered on a

the document is to
be delivered

Any Person

different date or at a different time.

By sending the notice or a copy of the

On the date and at the time recorded by

document by electronic mail, if the Person has

the computer used by the Company,

an Electronic Address;

unless there is conclusive evidence that it
was delivered on a different date or at a
different time.

By sending the notice or a certified copy of the

On the 7th (seventh) day following the day

document by registered post to the Person's

on which the notice or document was

last known address;

posted as recorded by a post office,
unless there is conclusive evidence that it
was delivered on a different day.

By any other means authorised by the High

In accordance with the order of the High

Court; or

Court.

By any other method allowed for that Person in

As provided for that method of delivery.

terms of the following rows of this Table.

Any natural Person

By handing the notice or a certified copy of the

On the date and at the time recorded on a

document to the Person, or to any

receipt for the delivery.

representative authorised in writing to accept
service on behalf of the Person;

By leaving the notice or a certified copy of the

On the date and at the time recorded on a

document at the Person's place of residence or

receipt for the delivery.

business with any other Person who is
apparently at least 16 (sixteen) years old and in
charge of the premises at the time;

By leaving the notice or a certified copy of the

On the date and at the time recorded on a

document at the Person's place of employment

receipt for the delivery.

with any Person who is apparently at least 16
(sixteen) years old and apparently in authority.

Person to whom

Method of delivery

Date and Time of Deemed delivery

A company or similar

By handing the notice or a certified copy of the

On the date and at the time recorded on a

body corporate

document to a responsible employee of the

receipt for the delivery.

the document is to
be delivered

company or body corporate at its registered
office or its principal place of business within
South Africa;

If there is no employee willing to accept service,

On the date and at the time sworn to by

by affixing the notice or a certified copy of the

affidavit of the Person who affixed the

document to the main door of the office or place

document, unless there is conclusive

of business.

evidence that the document was affixed on
a different date or at a different time.

The state or a

By handing the notice or a certified copy of the

On the date and at the time recorded on a

province

document to a responsible employee in any

receipt for the delivery.

office of the State Attorney.

A municipality

By handing the notice or a certified copy of the

On the date and at the time recorded on a

document to the town clerk, assistant town clerk

receipt for the delivery.

or any Person acting on behalf of that Person.

A trade union

By handing the notice or a certified copy of the

On the date and at the time recorded on a

document to a responsible employee who is

receipt for the delivery.

apparently in charge of the main office of the
union

or for the purposes of section 13(2), if there is a
union office within the magisterial district of the
firm required to notify its employees, in terms of
the Regulations at the office.

If there is no Person willing to accept service,

On the date and at the time sworn to by

by affixing a certified copy of the notice or

affidavit of the Person who affixed the

document to the main door of that office.

document, unless there is conclusive
evidence that the document was affixed on
a different date or at a different time.

Employees of the

By fixing the notice or certified copy of the

On the date and at the time sworn to by

Company

document, in a prominent place in the

affidavit of the Person who affixed the

workplace where it can be easily read by

document, unless there is conclusive

employees.
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Person to whom

Method of delivery

Date and Time of Deemed delivery

the document is to
be delivered

evidence that the document was affixed on
a different date or at a different time.

A partnership, firm or

By handing the notice or a certified copy of the

On the date and at the time recorded on a

association

document to a Person who is apparently in

receipt for the delivery.

charge of the premises and apparently at least
16 (sixteen) years of age, at the place of
business of the partnership, firm or association;

If the partnership, firm or association has no

On the date and at the time recorded on a

place of business, by handing the notice or a

receipt for the delivery.

certified copy of the document to a partner, the
owner of the firm, or the chairman or secretary
of the managing or other controlling body of the
association, as the case may be.

3

Schedule 4 - Custody Agreement

Computershare Proprietary Limited
Reg. No. 2000/006082/07

Custody and Settlement Agreement for a Private Investor
A PERSONAL DETAILS
Surname (hereinafter referred to as “the Client”)
Title (Mr/Mrs/Ms/Dr/Prof)

First name(s) in full

Identity number / Passport number

Tax number if issued

(Enclose a certified copy of your identity document and a document issued by SARS in order to
verify your tax number)
Postal address
service bill)

Physical address (Enclose a certified copy of a

Postal code

Postal code

Telephone: Home

Telephone: Office hours

Facsimile contact number

Mobile Number1

Email Address

B BANKING DETAILS
(If you bank with ABSA, FNB, Standard Bank, Nedbank, Capitec or Mercantile Bank,
Computershare will verify your banking details via an independent third party
service provider.
Alternatively, please enclose a certified copy of your bank
statement or request your bank to verify your account details by stamping and
signing this form.) Please note that third party banking details cannot be
accepted.
Account holder
Bank
Branch Code

1

Branch
Account number

Type of account (Current / Savings)

The personal information that the Client provides will be held by Computershare on
a computer database and/or in any other way. Computershare may use this
information:
 to administer the services that Computershare provides to the Client and any future agreements
that Computershare may have with the Client;
 to advise the Client of products or services of Computershare;
 to prevent and detect fraud. Information can be used to prevent crime and trace those
responsible; and
 to carry out statistical analysis and market research; in this connection, Computershare may
use the services of a reputable external agency.
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C NOMINEE DECLARATION
I confirm that I am not acting in the capacity of a nominee intending to hold Securities
on behalf of a beneficial owner.
I/We confirm that I am/we are a nominee and intend to hold Securities on behalf of the
beneficial owners.
Please note that nominee companies must be approved by the Financial Services Board before
a share account may be opened. A copy of this approval must be provided to Computershare
together with the relevant agreement. Please note too that the Computershare Deal Routing
Service is not available to institutional clients or nominees companies.

D ISSUER COMMUNICATION SELECTION
I wish to continue to receive
Summary financial statements for Securities maintained
an annual report or
in terms of this custody mandate.
I do not wish to receive any reports from the Issuer for Securities maintained in terms
of this custody mandate. If you select this option, please refer to clause 14 of the terms
and conditions overleaf regarding the receipt of information relating to non-elective
events.
If available, I wish to receive annual reports and other documentation in electronic format.

E CUSTODY SERVICE SELECTION
Please tick the instruction as to the custody service to be rendered: I hereby elect that:
Securities held on my behalf must be registered in my Own Name in any electronic subregister maintained by Computershare Proprietary Limited using the
Own Name Custody Service and utilising Computershare’s Deal Routing Service. I wish to maintain
a direct relationship with the Issuer. Please note
that this option is only available to private individual shareholders who are resident in the
Common Monetary Area and are not emigrant
holders of Securities for purposes of the South African Exchange Control Regulations.
Securities must be registered in my Own Name in any electronic sub-register maintained
by Computershare Proprietary Limited using the Own Name
Custody Service and utilising my own broker for trading purposes. I wish to maintain a
direct relationship with the Issuer. Please note that
shareholders who select this option must furnish Computershare with the name and contact
number of their stockbroker.
Name of stockbroker
Contact details of stockbroker

F SEGREGATED DEPOSITORY ACCOUNTS2
The Client may request a Primary Participant to open one or more Segregated Depository Account(s)
(SDA); appoint a Secondary Participant; and have one or more Segregated Depository Accounts for
his/her various holdings with different primary and secondary Participants, provided that the
requirements stipulated in the Rules of Strate (Pty) Limited are adhered to.
I /We confirm that I/we would not like to open a SDA.
I /We confirm that I/we would like to open
a SDA with Strate with
as
the
and
Participant.3

as
the
Primary
Participant,
Secondary

I/We, the undersigned person(s) indicated in Part A above have read this entire Agreement,
inclusive of the terms and conditions contained on pages 1 to 8 and agree to be bound
thereby.
Dated
day
at
this
of
Year

Signature

On behalf of Computershare Proprietary Limited and/or
Computershare Nominees (Pty) Ltd

2

*A Client who elects to open a SDA will not be able to use Computershare’s lowcost Deal Routing Service.
3 *It is not compulsory for a Client to pre-appoint a Secondary Participant.
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G.

TERMS AND CONDITIONS OF CUSTODY AGREEMENT

1.
INTERPRETATION
(a) Unless otherwise expressly stated, or the context otherwise requires, the
words and expressions listed below shall, when used in this Agreement, bear
the meanings ascribed to them:
“Agreement” means this private investor custody and settlement agreement
between the Client and Computershare;
“Client” means the contracting natural person identified in Part A of this
Agreement;
“Issuer” means an issuer of Securities;
“Bank Account” means the Clients’ nominated bank account detailed in Part B
of this Agreement or as may be amended and advised in writing, or by any
other means as may be approved by Computershare from time to time;
“BEE Contract” means the contract prescribed by the JSE as referred to in
clause 21 of this Agreement and appended hereto as Schedule B;
"BEE Compliant Persons" shall have a meaning as defined in the BEE Contract;
"BEE Securities" means the Securities which are beneficially owned by or
registered in the names of own name clients which/who are BEE Compliant
Persons for a specified period and as fully defined in the BEE Contract;
“Computershare” means Computershare Proprietary Limited (registration number
2000/006082/07);
“CSD” means a Central Securities Depository licensed as such under section
29 of the Financial Markets Act;
“Electronic Communication” means electronic communication as defined in the
Electronic Communications and Transactions Act No. 25 of 2002;
“FAIS” means the Financial Advisory and Intermediary Services Act (Act No.
37 of 2002);
“FICA” means the Financial Intelligence Centre Act (Act No. 38 of 2001) and
its regulations;
“FMA” means the Financial Markets Act (Act No. 19 of 2012);
“Insolvency Proceeding” means a judicial or administrative proceeding or
both, authorised in or by national legislation or the laws of a country other
than the Republic of South Africa, including an interim proceeding, in which
the assets and affairs of a person are AUTOMATIC SH
control or supervision by a court or an Insolvency Administrator for the
purpose of re-organisation, business rescue, curatorship or liquidation;
“JSE” means the JSE Limited;
“Own Name Client” means a Client whose Own Name appears on the sub-register
maintained by a Participant as opposed to the shares held by a nominee
company;
“Participant” means a person authorised by the Central Securities Depository
to perform custody and administration services or settlement services or both
in terms of the CSD Rules;
“Primary Participant” means the Participant responsible for administering a
Segregated Depository Account, and who will be replaced by a Secondary
Participant in the event of an Insolvency Proceeding against such Primary
Participant;
“Secondary Participant” means the Participant appointed by a Client to
administer a Segregated Depository Account in the event of an Insolvency
Proceeding against the Primary Participant;
“Securities” means Securities as defined from time to time in the Financial
Markets Act;
“Securities Account” means the account that Computershare will open and
maintain, in its records, in the name of the Client, or his designated
nominee, in accordance with its standard operating procedures, to record the
number or nominal value of the Securities deposited by the Client with
Computershare, and to record all transactions and entries made in respect of
such Securities;
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“Securities Legislation” means the Companies Act (Act No. 71 of 2008) as
amended, the Financial Markets Act, the Rules and Directives of the JSE or
any other applicable stock exchange and the Rules and Directives of any
central securities depository made under section 30 of the Financial Markets
Act.
“Segregated Depository Account” means an elective account opened in the
records of the CSD by the Primary Participant to record the number or nominal
value of the Securities deposited by the Client with the Participant, and to
record all transactions and entries made in respect of such Securities; This
is a designated Central Securities Account opened in the name of the Client
and is clearly segregated and distinguishable from the Participant’s Central
Securities Account;
“Sub-Register” means a record of Uncertificated Securities administered and
maintained by a Participant which forms part of the Uncertificated Register
of the relevant company; the shares are normally held by a nominee company
or in the name of an own name client.
(b) Clause and paragraph headings are for purposes of reference only and shall
not be used in interpretation.
(c) Unless the context clearly indicates a contrary intention, any word connoting
any gender includes the other gender, the singular includes the plural and
vice versa and natural persons includes artificial persons and vice versa;
(d) When any number of days is prescribed such number shall exclude the first and
include the last day unless the last day falls on a Saturday, Sunday, or a
public holiday in the Republic of South Africa, in which case the last day
shall be the next succeeding day which is not a Saturday, Sunday or a public
holiday in the Republic of South Africa.
2. APPOINTMENT
2.1 Computershare is the holder of a category I and II Financial Services Provider
licence issued in terms of FAIS and is authorised to render intermediary
services in respect of investment schemes and products as defined in 2.2
below:
2.2 Computershare is authorised to execute transactions in accordance with the
Client’s instructions relating to the following financial products:
2.2.1 Securities and Instruments: Shares
2.2.2 Securities and Instruments: Money Market Instruments
2.2.3 Securities and Instruments: Debentures and Securitised Debt
2.2.4 Securities and Instruments: Warrants, Certificates and other
instruments
2.2.5 Securities and Instruments: Bonds
2.2.6 Securities and Instruments: Short Term Deposits
2.3 Subject to the terms of this Agreement, the Client appoints Computershare as
its financial services provider, agent, custodian and administrator for the
safe keeping and administration of Securities, and for the settlement of
transactions in those Securities and to attend to certain incidental matters
detailed in this Agreement.
2.4 Computershare may make use of the services of its staff to execute certain
administrative functions in the course of rendering intermediary services to
the Client.
2.5 For the purposes of this Agreement, Computershare shall be referred to as a
Participant and vice versa.
2.6 The parties shall at all times be bound by the provisions of the Securities
Legislation and must comply with any other provisions that may be required
by legislation as a result of the nature of the Client.
2.7 For the purposes of this Agreement, Computershare will aggregate any
instructions received from local clients (within the Common Monetary Area)
in terms of clause 12.1.17 of these terms and conditions and effect the
transaction in the local jurisdiction.
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3. SECURITIES DEPOSITED FOR SAFE CUSTODY
3.1 Securities that Computershare may accept on behalf of the Client in accordance
with this Agreement shall be Securities of a type and form determined from
time to time by Computershare and may include either certificated or
uncertificated securities.
3.2 Computershare shall not be obliged to accept any Security remitted in terms
of this Agreement. In the event that any Security remitted for entry into a
Securities Account is not good for delivery or has a defect in relation to
the Client’s title thereto, Computershare shall not accept such Security for
entry into a Securities Account until such defect has been corrected to the
satisfaction of Computershare. Computershare shall return to the Client any
Securities not accepted by Computershare in accordance with this Agreement
or the Securities Legislation.
3.3 The Client warrants to Computershare that the Securities deposited for safe
custody from time to time will be and remain free from any encumbrance, other
than as provided for in this Agreement.
4. CONFLICT
4.1 In the event of any conflict between the provisions of this Agreement and the
Securities Legislation, the provisions of the Securities Legislation shall
prevail.
5.
SECURITIES ACCOUNT
5.1 Computershare shall in accordance with its standard operating procedures open
and maintain a Securities Account(s) in its records in the name of the Client
to record the number or nominal value of Securities of each kind deposited
by the Client with Computershare and to record all transactions and entries
made in respect of such Securities (“the Securities Account”).
5.2 Any entry made in a Securities Account shall be made only in accordance with
authorising instructions given by the Client and the provisions of the
Securities Legislation. Computershare will make the entry in the relevant
account of the Client where the Securities are held.
5.3 Computershare shall not be obliged to make any entry in a Securities Account
unless it conforms to clause 11 of this Agreement.
5.4 Computershare shall not give effect to any instruction that will result in a
debit balance in respect of any Security held in a Securities Account.
5.5 The Client may in terms of the CSD Rules and Directives:
5.5.1 request a Primary Participant to open one or more Segregated
Depository Account(s);
5.5.2 appoint a Secondary Participant;
5.6 If the Client elects to open a Segregated Depository Account, the Client will
be required to complete a custody and settlement agreement, the Securities
will be withdrawn from the Own Name Securities Account and the Client may no
longer use the Deal Routing service provided by Computershare.
5.7 The Client undertakes to pay all the related costs associated with such
transfer and to pay the annual administration fee as notified by Computershare
from time to time.
5.8 In the event of an Insolvency Proceeding against the Primary Participant, the
CSD may take any action as is necessary in accordance with the Act, Rules,
Directives and Client mandate.
6.
SAFEKEEPING OF SECURITIES
6.1 Records of uncertificated Securities held by Computershare shall be kept and
maintained in the manner provided for in the Securities Legislation.
6.2 Securities held by Computershare shall at all times be held in accordance
with the election detailed in Part E of this Agreement. Any Client who elects
the Own Name custody service, utilising Computershare’s Deal Routing Service,
shall be subject to the terms and conditions from time to time under which
the Deal Routing service is administered, and the Client shall by instructing
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Computershare to register Securities using this service be deemed thereby to
agree to such terms and conditions.
6.3 Computershare shall take such steps to protect Securities held under custody
against theft, loss or destruction.
7.
RETENTION OF RECORDS
7.1 Computershare will keep the records of this Agreement and related documents
as prescribed by applicable legislation.
7.2 The Client agrees that Computershare at its absolute discretion will destroy
the records and documentation relating to this Agreement after the expiry of
the retention period referred to in applicable legislation.
7.3 The Client acknowledges and agrees that records and relevant documents shall
be considered to be retained by Computershare if the copies are scanned and
are available in electronic form.
Subject to an electronic copy being
available, Computershare shall not be under any obligation to retain records
and documents in paper form.
8.
8.1

SETTLEMENT OF TRANSACTIONS
The Client shall designate a current banking account at a registered bank as
a settlement account for the purposes of this Agreement. The Client designates
the bank account indicated in Part B of this Agreement as the settlement
account. The designated bank account may be amended by completing the necessary
instruction in writing, or by any other means as may be approved by
Computershare from time to time.
8.2
Computershare shall credit the designated bank account with all proceeds
received by Computershare in respect of the Securities held in or transacted
through the Securities Account. The Client authorises Computershare or its
agent to debit the designated bank account with any amount owing by the Client.
8.3 The Client acknowledges that he is conversant with his responsibility to
provide settlement instructions to Computershare in accordance with the
provisions from time to time of the JSE Rules and Directives.
9.
SECURITIES STATEMENTS
9.1 Computershare shall provide the Client with a statement when there is a change
in the Client’s portfolio and in accordance with the Securities Legislation.
9.2 Unless an objection is made in writing by the Client to any entry contained
in any statement of a Securities Account within 60 days after the statement
date, the statement shall, in the absence of fraud or any manifest error, be
treated as prima facie evidence of the entries indicated therein and the
Client shall not thereafter be entitled to make any claim against
Computershare or to any other action in respect thereof.
10.
VERIFICATION OF IDENTITY OF CLIENT
10.1 Computershare shall use reasonable endeavours to verify the identity of the
Client in terms of section 21 of FICA.
10.2 The Client agrees that Computershare will not be held liable by reason of
having accepted as valid any documents of any kind which are forged, not
authentic or are untrue, if despite taking reasonable steps to verify the
identity of the Client, the document or identity of the Client is accepted
and is subsequently shown to be invalid or incorrect.
10.3 The Client acknowledges and agrees that the verification process is a
requirement in terms of FICA and that Computershare shall not be liable for
the delays that may be caused as a result of the verification process. The
Client accepts risk including the risk of change in the share price during
the verification process. Computershare reserves the right to delay taking
action on a particular instruction if any further information is required
from the Client in order to comply with any legal or regulatory requirements
(including FICA), or to investigate any concerns as to the validity or any
other matter relating to the instruction.
10.4 The Client hereby indemnifies and agrees to hold Computershare harmless
against all liability, costs, expense or damage incurred by Computershare or
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its agents or nominees arising (whether directly or indirectly) as a result
of or in connection with Computershare acting on any forged, fabricated or
other inaccurate, invalid or unauthorised documents (including identity
document) or instruction received by it in connection with the performance
of Computershare’s obligations in terms of this Agreement, except to the
extent that such liability, cost, expense or damage arises as a result of
Computershare’s failure to comply with the provisions of clauses 10.1 and
10.2 of this Agreement. Notwithstanding anything to the contrary contained
in this Agreement, save for clause 4 of this Agreement, in the event of any
conflict between the provisions of this clause and any other clause of this
Agreement the provisions of this clause shall prevail.
10.5 The Client hereby irrevocably indemnifies Computershare and holds it harmless
from any loss, damages or claim of whatsoever nature arising as a result of
Computershare acting on Electronic Communication or telephonic instructions
received from the Client or a duly authorised agent.
10.6 Computershare may verify information against any independent third party
database for verification or security purposes if required.
11.
INSTRUCTIONS BY THE CLIENT
11.1 For purposes of this paragraph instructions by the Client only strictly refers
to transfer instructions given by the Client.
All transfer instructions
given by the Client shall be sent to Computershare at the address set out at
clause 26 of this Agreement below or by Electronic Communication, to:
custody@computershare.co.za . All instructions shall be sent in writing, or
by any other means as may be approved by Computershare from time to time in
writing. Computershare shall not be obliged to carry out any instruction
that does not comply with this Agreement, requirements of FICA, the Securities
Legislation or Computershare’s standard operating procedures.
11.2 On each occasion on which an instruction is given, the Client will be regarded
as having confirmed that he has the necessary authority. Computershare may
record telephonic or electronic conversations with the Client and its
representatives and the Client agrees that such recordings or transcripts
thereof may be used as evidence in any dispute with the Client.
11.3 In the event that the Client gives to Computershare an instruction to buy or
sell Securities on behalf of the Client, subject to the limited mandate to
carry out such instruction without having to exercise any independent
discretion and in terms of a particular service offered by Computershare,
then the Client gives to Computershare the right to appoint and pay brokers
and other agents to carry out such instruction, to receive and give receipts
in respect of such purchases or sales and to do all such things incidental
thereto in order to give effect to such instruction.
11.4 Computershare shall not incur any liability for acting on an instruction,
direction or other communication on which Computershare is authorised to rely
pursuant to this section or for any delay in delivery or non-delivery or
error in transmission.
12.
DEAL ROUTING SERVICE
12.1 By submitting any instruction to transact in Securities using the
Computershare Deal Routing Service ("dealing service") the Client agrees to
the following provisions:
12.1.1
For purposes of this clause Client instructions means sale
instructions received from the Client.
The Client may only give an
instruction to sell Securities that have been dematerialised and are held in
uncertificated form.
The Securities Account must be FICA verified (as
referred to in clause 10) before a sale instruction will be processed.
12.1.2
The Client may only give instructions to transact in any Security by
means of the telephonic service or on-line share dealing service when
operational. Instructions will not be accepted by any other means, including
without limitation, fax, e-mail and photocopied forms. Computershare reserves
the right to alter the times that the dealing service is available.
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12.1.3
Where the Client transacts via the on-line share dealing service,
Computershare shall send data messages (Electronic Communication) to the
Client’s mobile device or e-mail address as forms of notification and
confirmation of all transactions. The Client must ensure that the contact
details Computershare has on record are correct at all times, and that no
unauthorized persons gain access to the notifications or confirmations.
12.1.4
In the event that there are any discrepancies in the information
provided via the on-line dealing service, the instruction will be cancelled
and a Contact Centre agent will contact the Client.
12.1.5
Computershare will not carry out any instruction to transact
Securities on behalf of the Client unless it is satisfied that the Client has
been recorded as the owner of the Securities in Computershare’s records.
12.1.6
The Client may only use the dealing service if his Securities are
registered in the South African or Namibian sub-register maintained and
operated by Computershare.
12.1.7
Computershare will endeavour to inform the Client if an instruction
given by the Client will not be carried out unless Computershare has good
reason for not doing so. Computershare will not be liable for refusing to
carry out any instruction if it has good reason for not doing so.
12.1.8
Any instruction submitted by another person on behalf of the Client
should not be recognised unless an original power of attorney or other
appropriate authority (or a complete copy thereof certified by a Commissioner
of Oaths) has been received and accepted by Computershare.
12.1.9
All instructions given by the Client to the dealing service are
irrevocable and shall be dealt with on the business day immediately following
the business day on which they were received and failing that as soon as
reasonably possible thereafter.
12.1.10
In the event that Computershare’s nominated stockbroker is unable to
process the entire trade due to there being insufficient buyers or sellers
in the market, the balance of the trade will be kept pending by the broker
for a 30 day period in terms of standard market practice.
12.1.11
Computershare will thereafter endeavour to notify the Client of the
status of the trade and the Client shall upon receipt of Computershare’s
notification provide a replacement instruction or cancel the balance of the
trade.
12.1.12
No limit order or raise order will be accepted by Computershare. The
Client acknowledges that prices may fluctuate from the time the instruction
is given until the time that the transaction is executed.
12.1.13
By submitting an instruction to Computershare to arrange to sell any
Security on his behalf, the Client warrants that12.1.13.1 he has not sold or purported to sell the Securities or the interest
in any Security to any third party;
12.1.13.2 the Securities will be sold free from all liens, charges or other
third party rights or any encumbrance of any kind;
12.1.13.3 he is entitled to sell the Securities;
12.1.13.4 the sale will not constitute a breach by the Client of any applicable
laws and regulations; and
12.1.13.5 he is not a minor, or if he is a minor, that he is properly assisted
by a parent or court appointed guardian.
12.1.14
The Client irrevocably undertakes that he will do, or procure to be
done, all acts and things, and execute or procure the execution of all such
documents as Computershare may from time to time require to give effect to
any instruction by the Client.
12.1.15
The dealing service shall be operated strictly on an “execution only”
basis. Computershare shall not provide, or have any responsibility to provide
any financial, taxation or other advice to the Client.
12.1.16
A transaction in any Security through the dealing service will be
executed by a stockbroker appointed by Computershare.
By submitting an
instruction to Computershare the Client irrevocably authorises Computershare
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to appoint a stockbroker to execute the transaction on behalf of the Client
on the basis that12.1.16.1 Computershare will instruct a stockbroker to obtain the best price
reasonably available in the market at the time of dealing. If no such
price can be ascertained, the stockbroker will take reasonable care to
carry out the instruction at a price which is fair and reasonable; and
12.1.16.2 Computershare shall, to the exclusion of all others including the
Client, be entitled to bring any action, suit or proceedings (“Actions”)
against the stockbroker arising out of or in connection with the sale.
Computershare shall, in its sole discretion, determine the nature and
scope of such Actions. By submitting an instruction to Computershare
the Client waives his right in relation to such Actions.
12.1.17
The stockbroker appointed by Computershare may aggregate any
instruction with those of other holders of Securities transacting Securities
through the dealing service but may not aggregate the sale with any other
clients of the stockbroker, provided that any aggregation shall take place
in accordance with the Rules of the JSE.
12.1.17.1 The price per Security that the Client will receive in the case of
transactions that are aggregated will be the total proceeds of all
aggregated transactions in the relevant period less all costs of the
transactions divided by the number of Securities sold in such
transactions;
12.1.17.2 The price per security that the Client will receive where
transactions are not aggregated will be the price at which such
Securities are sold in the relevant period less all costs of the sale;
12.1.17.3 The proceeds payable to the Client shall be rounded down, where
necessary, to the nearest whole Rand. Resulting fractions of any Rand
will be aggregated and may be retained by Computershare.
12.1.17.4 Each Security aggregated with other Securities being transacted
through the dealing service in any relevant period will only be treated
as sold when it is actually sold by the dealing service.
12.1.18
The Client shall ensure that in respect of any purchase of Securities
by the Client in respect of which Computershare is required to act as
settlement agent, the Client shall deposit cleared funds to cover the purchase
consideration in the Computershare Nominees Proprietary Limited – Dealing
Trust Account, being account number 62022148317 held at First National Bank,
branch code 25-50-05. The Client shall then immediately forward proof of
the deposit to Computershare and then provide instructions to Computershare
to place the purchase order. The minimum amount that a Client may deposit to
purchase shares is R1,000.00 (One Thousand Rand). The instruction to purchase
shares should be placed within 30 (thirty) days of the deposit being made.
In the event that Computershare does not receive the instructions to purchase,
the deposit, less Computershare’s administration costs, will be refunded into
the bank account registered on Computershare’s records 30 (thirty) days from
date of the deposit. The Client acknowledges that he is conversant with his
responsibility to provide settlement instructions to Computershare in
accordance with the provisions from time to time of the JSE Rules and
Directives.
12.1.19
Unless settlement instructions and cleared funds are received by
Computershare in accordance with Clause 12.1.18, Computershare shall not be
under any obligation to confirm settlement to a central securities depository
and the Client shall be liable for any resultant penalties levied by a
settlement authority pursuant to any failed trade.
12.1.20
Orders executed through the service shall be subject to the charges
published from time to time, initially as set out in Schedule A to this
Agreement.
12.1.21
Computershare may vary the amount, rate or basis of charges from time
to time and may introduce new charges.
12.1.22
Fees, taxes, charges and other expenses of whatever nature incurred
on behalf of the Client will be deducted from the proceeds of any transaction.
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12.1.23
Instructions to carry out more than one transaction will be treated
as separate transactions and each such transaction shall be charged separately.
12.1.24
All transactions will take place on the JSE.
12.1.25
Computershare will subject to applicable exchange control legislation
and regulations pay to the Client the proceeds of any sale in accordance with
the Client’s instructions detailed in Part B of this Agreement.
12.1.26
Advice of any transaction will be included in a transaction statement
sent to the Client.
12.1.27
Computershare may terminate the dealing service at any time without
giving notice thereof to the Client. All valid instructions given to the
dealing service in accordance with this Agreement before termination will be
carried out.
12.1.28
Transactions will be carried out and records relating to instructions
by the Client will be kept according to the rules, customs and practices of
the JSE.
12.1.29
If the dealing service cannot perform any of its services under this
Agreement due to circumstances beyond its reasonable control, Computershare
will take all reasonable steps to bring such circumstances to an end, but
Computershare shall not be liable for any non-performance of the dealing
service.
12.1.30
Without prejudice to any stockbroker’s obligations to execute
transactions on the JSE, when a stockbroker executes an instruction given to
the dealing service the Client acknowledges that the stockbroker could be
acting as principal for its own account. By submitting an instruction to
the dealing service the Client consents, where applicable, to the stockbroker
acting as principal for its own account.
12.1.31
The Client indemnifies Computershare and those persons acting on his
behalf in relation to the provision of the dealing service and their
respective directors, employees and agents against any liability (except to
the extent that the liability is caused by Computershare or such persons own
default, negligence or fraud) which it or they may incur as a result of the
dealing service.
12.1.32
Computershare does not receive any brokerage commission in lieu of
execution of trades.
12.1.33
Computershare shall not be responsible for the loss in transmission
of any cheque, document of title, statement or any other document sent through
the post to the Client, whether or not it was so sent at the Client’s request.
12.1.34
Where there are residual funds from deposits into Computershare’s
Client Trust account for the purchase of Securities, Computershare will only
refund the residual cash balance in the event that the said residual cash
balance is more than R50.00 (Fifty Rand).
12.1.35
Securities Transfer Tax (“STT”) is payable by the purchaser in every
instance of a transfer of equities Securities which results in a change in
beneficial ownership.
Computershare will rely on the instructions of the
Client to advise the instances where STT is payable. Brokers (JSE Members)
are responsible for collection of STT in respect of on-market transactions
and CSD Participants are responsible for collection of STT in respect of offmarket equities transactions.
13.

VOTING ON BEHALF OF CLIENTS
Computershare will only vote on behalf of the client if a proxy form is
received from the Client by the stipulated date and time.

14
NOTIFICATION OF CORPORATE EVENTS AND CASH DIVIDENDS
14.1 Computershare shall notify Clients of all corporate events as required in
terms of the Securities Legislation, which includes but is not limited to
non-elective events i.e. announcements and related information.
14.2 Computershare will send its notification on receipt of the final announcement
published by the CSD.
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14.3 The Client may elect not to receive annual financial statements or circulars
provided that they understand the implications and consequences of such an
election.
By choosing not to receive the documentation, the Client
acknowledges that they may not receive pertinent information concerning nonelective events or the payment of dividends.
14.4 Dividend information will continue to be published in the local newspapers
in terms of standard market practice and Computershare will continue to send
a payment advice/statement once the payment or corporate action has been
processed.
15.
ACCRUALS
15.1 All cash accruals received in respect of investments, including dividends
will be paid into the Client’s bank account detailed in part B of this
Agreement or as amended from time to time and in accordance with regulatory
requirements.
16.
INTEREST ON FUNDS DEPOSITED INTO CLIENT TRUST ACCOUNT FOR PURCHASE OF
SECURITIES
16.1 Where funds are deposited into Computershare’s Client Trust account for the
purchase of Securities, Computershare will retain any interest that accrues
to cover administration costs. The Client may claim interest by lodging a
claim in writing, however, only claims for amounts of more than R50.00 (Fifty
Rand) will be considered.
17.
INFORMATION TO BE DISCLOSED BY PRODUCT SUPPLIERS
17.1 The Client confirms that Computershare shall not be required to provide any
information other than that required by law.
17.2 Information relating to a Client which is obtained by Computershare in the
course of its operations will be kept confidential, except to the extent that
disclosure is required in terms of a court order or by any law, the
information is in the public domain, the information is non-personal, with
the prior written consent of the Client or the information must be disclosed
to the CSD in terms of the Rules and Directives.
18.
CHARGES
18.1 The Client shall pay the fees and charges published from time to time by
Computershare and notified to the Client.
18.2 Computershare may increase or vary the charges on 60 days written notice to
the Client and may thereafter levy such fees or charges.
18.3 Notwithstanding anything to the contrary in this Agreement, Computershare
shall not be obliged to act upon any instruction given by the Client or to
deliver to the Client any Securities or monies until all the amounts due and
owing by the Client to Computershare have been discharged in full.
19.
INDEMNITY
19.1 The Client hereby indemnifies and agrees to hold Computershare harmless
against all liability, costs or expenses incurred by Computershare or its
nominees or agents in connection with the due and proper performance by
Computershare of its obligations pursuant to valid instructions received from
the Client in line with terms and conditions set out in this Agreement.
19.2 The Client accepts the risk of loss or damage arising directly or indirectly
as a result of any failure in, misuse of, or any fraud or misrepresentation
due to his failure to give a valid instruction in accordance with the terms
of this Agreement.
19.3 Computershare shall be liable under this Agreement only for direct damages
incurred by the Client by reason of Computershare’s wilful default or
negligence and except in the case of fraud shall not in any event be liable
for indirect, special or consequential loss or damages of any kind whatsoever.
20.

FORCE MAJEURE
Computershare shall not be responsible for the loss or damage to any
Securities or for the failure to fulfill its duties hereunder if such loss,
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damage or failure is caused by or directly or indirectly due to war, enemy
action, the act of any government or other competent authority, riot, civil
disturbance, rebellion, explosion, storm, tempest fire, strike or lock-out
(except a strike or lock-out of the employees of Computershare) or any other
occurrence or event beyond the reasonable control of Computershare.
21.

BEE CONTRACT
21.1
Notwithstanding anything to the contrary herein contained, where the
Client wishes to transact in BEE Securities, he shall at all times ensure
completion of and adherence to the BEE Contract, appended herein as Schedule
B. In this regard, the Client hereby agrees to irrevocably indemnify and
keep Computershare indemnified against all and any claims, suits, actions,
proceedings or demands of whatsoever nature and howsoever so arising which
may occur, be brought or be made by any person against Computershare as a
result of or connected with or arising out of his failure to complete and/or
adhere to the terms of such BEE Contract.
21.2
Where applicable, in the event of any conflict between provisions of
this Agreement and the BEE Contract, the provisions of BEE Contract shall
prevail.

22.

STRATE RULES
22.1
It is the responsibility of the Client to keep abreast of the Strate
Rules and Directives. The latest Strate Rules and Directives are available
on its website www.strate.co.za.

23.

DIVIDENDS TAX
23.1
The Client is solely responsible for and agrees to submit a written
declaration if applicable, and to forthwith inform Computershare (a regulated
intermediary) in writing should the circumstances of the beneficial owner
change.

24.
TERMINATION
24.1 Either party may terminate this Agreement at any time by giving at least 30
days’ written notice of termination to the other party.
24.2 Computershare shall publish a notification in the event of termination of
its participation as a CSD Participant, the occurrence of an Insolvency
Proceeding or of it being placed under interim management.
24.3 The Client must, following notification of termination of its Participant in
terms of Rule 5.8.8, inform the Participant, its Insolvency Administrator or
other lawful agent, to which Participant the Client’s Securities must be
moved within 30 (thirty) days of the Client receiving such notification.
24.4 Where the Client has not provided Computershare with the instruction referred
to in clause 24.3 above within 30 (thirty)
days of Computershare, its
Insolvency Administrator or other lawful agent giving notice to the Client
of its termination or the occurrence of an Insolvency Proceeding against
Computershare, Computershare, its Insolvency Administrator or other lawful
agent shall move the Client’s Securities in the Securities Account to another
willing Participant, and for such willing Participant’s own cost, and advise
the Client of the details of the receiving Participant.
24.5 After the movement of Securities, the Client may choose to maintain the
Securities Account at the new Participant, or instruct such new Participant
to move the Securities to another Participant, at the Client’s own cost.
25. LOSS SHARING
25.1 In the event that an Insolvency Proceeding occurs in respect of Computershare,
where Computershare does not hold sufficient Securities, the shortfall in
Securities shall be borne in the following sequence:
25.1.1
Computershare’s own Securities of the same kind, if any, shall first
be used to make up for the shortfall in Securities;
25.1.2 if after clause 25.1.1 there is still a shortfall in Securities, all
Computershare’s Clients who hold securities of the same kind collectively in
a Central Securities Account shall bear the shortfall in Securities in such
15

Central Securities Account or Securities Account in proportion to the interest
allocated to each such Client, at the time immediately preceding the
occurrence of an Insolvency Proceeding against Computershare.
26.
NOTICES
26.1
The Client chooses the physical address detailed in Part A of this
Agreement or such amendment thereto as advised to Computershare from
time
to time as the address for the receipt of all notices and legal process. Any
notice by Computershare to the Client shall, if sent by facsimile or by
Electronic Communication, be deemed to have been received by the Client on
the day of transmission of the facsimile or Electronic Communication and if
sent by post, on the seventh day after posting.
26.2
Any notices by Computershare to the Client given either orally or by
electronic means shall be deemed to have been received by the Client.
26.3
Computershare chooses as the address for the receipt of all notices
and legal process Rosebank Towers, 15 Biermann Avenue, Rosebank, 2196.
27.

28.

VARIATION
Any addition to, variation or cancellation
communicated to the other party in writing.

of

this

Agreement

shall

be

GOVERNING LAW
This Agreement shall be construed in accordance with the laws of the Republic
of South Africa.
FEBRUARY 2017– V 22
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SCHEDULE A TO THE CUSTODY AND SETTLEMENT AGREEMENT

Service and Settlement Fees
Private Investor using Deal Routing Service

Service
Service fees for private investors (natural persons) are sponsored by the issuer of the shares
Transaction and Settlement

On Exchange (transactions placed through the Stock Exchange)
This charge is included in the dealing admin fee
Off Exchange (transaction not placed through the Stock Exchange)
per transaction for third party transfer (change of beneficial ownership)
Cancelled or failed transactions
Account Transfer

per transfer

Off-market Securities Lending
per transfer

Off-market Unlisted Securities
per transfer

Portfolio Moves (Transfer holdings to or from broker or other CSDP)

per transaction

Certificate Withdrawal (Rematerialisation)
per certificate

Removal (transfer of shares from a South African register to a foreign jurisdiction)
per transfer

Cost
exc VAT

Cost
inc VAT

n/a

n/a

R95.04

R108.34

n/a

n/a

R85.64

R97.62

R85.65

R97.64

R65.04

R74.14

R70.65

R80.54

R566.88

R646.24

R316.88

R361.24

Private Investor using Deal Routing Service
Dealing Administration Fee

R135.51
R154.48
R0.01 to R40 000
Over R40 000 - an additional fee of 0.35% of the value of the transaction is
R135.51+
R154.48+
levied
Note: Bank charges such as cheque and cash deposit fees are treated as out of pocket expenses and will be deducted from
your deposit.
›
›

General
Cash Transfer, Refund or Residual Refund

per transaction
Note: Refunds are only made on residual balances of more than R50.00 per transaction.

Unpaid cheque

per deposit

Duplicate transaction advice

per advice

Queries older than 1 year
including refund of deposits

R31.01

R35.35

R122.70

R139.87

R50.25

R57.29

R428.26

R488.22

Payments of Sale Proceeds
Due to the risk of fraud, Computershare has implemented a policy change and will no longer issue cheques for share trading.
Sales proceeds will only be paid by electronic means into the bank account noted in our records.
Fees quoted include Strate and messaging costs and are subject to change.

1

Schedule B to the Custody and Settlement Agreement

BEE Contract
(which comprises the generic terms set forth below and, as regards each Specified Issuer, the Additional Terms which
form an integral part of This BEE Contract)
Your attention is drawn to clause 32.
entered into between
(”You”)1
(insert full name of person who/which is:

• the Beneficial Owner of Specified BEE Securities; or
• an Own Name Client in respect of Specified BEE Securities)2
•

(insert identity number/registration number/IT reference
number) (gender: male/female or not applicable)
(disabled: yes/no)

Physical address:

Postal address:

Telefax:
email:
Attention (in the case of entity):
and/or
(“IH”)3

•

(insert full name of

person) (insert registration
number)
Physical address
Postal address
Telefax
email
Attention:
and/or
1
2

3

“Your” shall have a corresponding meaning.
The Beneficial Owner always has to sign This BEE Contract as the party defined as “You” and in that case, the nominee of such Beneficial Owner, in whose
name the BEE Securities are registered, must sign as the Registered Shareholder. Own Name Clients to sign This BEE Contract as the party defined as
“You” and in addition as the Registered Shareholder.
There may not always be an IH which is a party to This BEE Contract. The IH will sign as IH, but not as Registered Shareholder.

2

(”IHRS”)4
(insert full name of person)
(insert registration number)
Physical address
Postal address
Telefax
email
Attention:
and/or
(”JSE Member”)5
(insert full name)
(insert registration number)
Physical address
Postal address
Telefax
email
Attention:
and
(”Registered Shareholder”)6
(insert full name of person whose name is recorded in the sub register)
(insert identity number/registration number/IT reference number)
Physical address
Postal address
Telefax
email
Attention (in the case of
entity):
and/or
(”CSDP”)7
(insert full name)
(insert registration number)
Physical address
Postal address
Telefax
email
Attention:
in terms of which the parties agree to the terms set forth in This BEE
Contract.
••
••

There may not always be an IHRS which is a party to This BEE Contract. The IHRS will sign as IHRS and as Registered Shareholder.
There may not always be a JSE Member which is a party to This BEE Contract. The JSE Member will sign as JSE Member and as Registered
Shareholder, if applicable.
4
5

•• 6
“You”.
•• 7

The Registered Shareholder always has to sign This BEE Contract. Own Name Clients to sign as Registered Shareholder and as the party defined as

The CSDP will sign This BEE Contract as CSDP and as Registered Shareholder to the extent that the party defined as “You” is a non-controlled
client of the CSDP or a client of the IH which IH is a non-controlled client of the CSDP. The CSDP will sign This BEE Contract as CSDP to the extent that the
party defined as “You” is an Own Name Client.

2

1.11

PART A: INTRODUCTION INTERPRETATION
1.

The following terms shall have the following
meanings:

1.1

”Additional Terms” means the terms specific to that
Specified Issuer’s BEE Securities which are listed on the
BEE Segment and which are contained in that Specified
Issuer’s Constitution under the heading “Additional
Terms of BEE Contract”, which form an integral part of
and must be read as if contained in This BEE Contract;

1.2

”BEE Act” means the Broad-Based Black Economic
Empowerment Act, No. 53 of 2003 as amended from
time to time;

1.3

”BEE Certificate” means an original or copy of a
certificate issued by a verification agency accredited by
the accreditation body contemplated in the BEE Codes,
certifying that the person identified in the certificate is a
BEE Compliant Person, which is attached as Annexure D;

1.4

”BEE Codes” means the Broad-Based Black Economic
Empowerment Codes of Good Practice gazetted from
time to time under the BEE Act;

1.5

”BEE Compliant Persons” means, as interpreted by the
courts from time to time:

1.5.1

as regards a natural person, one who falls within the
ambit of the definition of "black people" in the BEE
Codes;

1.5.2

as regards a juristic person having shareholdings or
similar member’s interest, one which falls within the
ambit of the definitions of BEE owned company and
BEE controlled company using the flow through
principle contemplated in the BEE Codes;

1.5.3

as regards any other entity, any entity similar to a BEE
controlled company or a BEE owned company using
the flow through principle contemplated in the BEE
Codes, which would enable the Issuer of securities
owned or controlled by such entity to claim points
attributable to the entity’s ownership of the securities
pursuant to the BEE Codes;

1.6

”BEE Contract” means the contract prescribed by the
JSE which is made up of the generic terms set forth
therein which apply to all Issuers and, as regards each
Issuer, the terms specific to that Issuer’s BEE Securities
which are listed on the BEE Segment and which are
contained in that Issuer’s Constitution under the
heading “Additional Terms of BEE Contract”, which form
an integral part of and must be read as if contained in
the BEE Contract;

1.7

”BEE controlled company” means a BEE controlled
company as defined in Schedule 1 to the BEE Codes;

1.8

”BEE owned company” means a BEE owned
company as defined in Schedule 1 to the BEE
Codes;

1.9

”BEE Securities” means the securities which the
Issuer requires are to be Beneficially Owned by, or
registered in the names of Own Name Clients
which/who are, BEE Compliant Persons for the
Empowerment Period;

1.10

”BEE Segment” means a segment of the JSE’s main
board where an Issuer may list its BEE Securities and
where trading in BEE Securities is restricted to BEE
Compliant Persons;

1.11.1

”Beneficial Owner” means, in respect of equity
securities (as defined in the JSE’s Equities Rules), a
person in whom the benefits of the bundle of rights
attaching to equity securities vest, which is typically
evidenced by one or more of the following:
the right or entitlement to receive any dividend or
interest payable in respect of those equity securities;

1.11.2

the right to exercise or cause to be exercised in the
ordinary course of events, any or all of the voting,
conversion, redemption or other rights attached to
those equity securities;

1.11.3

the right to dispose or direct the disposition of those
equity securities, or any part of a distribution in respect
of those equity securities and to have the benefit of the
proceeds,
whose securities are held in the name of the Registered
Shareholder acting as a Nominee for that person and
“Beneficially Own” and “Beneficial Ownership” shall be
construed accordingly;

1.12

”Companies Act” means the Companies Act, 1973, as
amended from time to time, or the Companies Act,
2008, when it comes into operation;

1.13

”Constitution” means the articles of association of
an Issuer and when the Companies Act, 2008
comes into force means the Memorandum of
Incorporation of the Issuer;

1.14

”CSD” means Strate Limited, registration number
1998/022242/06, or its successor-in-title as a licensed
central securities depository in terms of the SSA;

1.15

”CSD Rules and Directives” means the rules and
directives of the CSD;

1.16

”CSDP” means the person, if applicable, that holds in
custody and administers Your Specified BEE Securities
or an interest in Your Specified BEE Securities and that
has been accepted in terms of section 34 of the SSA
by a central securities depository as a participant in
that central securities depository, which person is
identified on the cover page of This BEE Contract;8

1.17

”Empowerment Period” means as regards an Issuer,
the period specified as such in that Issuer’s Additional
Terms, being the period that Issuer’s BEE Securities are
required to be Beneficially Owned by, or registered in
the names of Own Name Clients which/who are, BEE
Compliant Persons;

1.18

”Encumbrance” means any encumbrance or any
other arrangement which has a similar effect as the
granting of security;

1.19

”Extract” means if You are a natural person, a certified
copy (or a copy of a certified copy) of an extract from
Your identity book which is attached as Annexure B
which either reflects that You were born in South Africa
or alternatively that the identity book was issued prior to
27 April 1994;

The CSDP will sign This BEE Contract as CSDP and as Registered
Shareholder to the extent that the party defined as “You” is a
non-controlled client of the CSDP or a client of the IH which IH is a
non-controlled client of the CSDP. The CSDP will sign This BEE Contract as
CSDP to the extent that the party defined as “You” is an Own Name Client.
8

1.20

“Forced Sale Value” means as regards an Issuer, the
value specified as such in that Issuer’s Additional Terms,
being the value determined for the purpose of the
Specified Issuer exercising its rights in Part D;

1.21

”IH” means intermediate holder, being an
intermediary with which You hold an account for the
purposes of, inter alia, managing Your Specified BEE
Securities, but which is not You, the JSE Member, the
Registered Shareholder, the CSDP, the IHRS or the
Issuers of Your Specified BEE Securities; 9

1.22

“IHRS” means intermediate holder, which is also the
Registered Shareholder of Your Specified BEE
Securities, being a Nominee with which You hold an

1.31

“Own Name Client” means a person whose own name
is on the main register of an Issuer kept in terms of the
Companies Act and in whom/which the benefits of
the bundle of rights attaching to the equity securities
so registered in his/her/its name vest, which is typically
evidenced by one or more of the following:

1.31.1

the right or entitlement to receive any dividend or
interest payable in respect of those equity securities;

1.31.2

the right to exercise or cause to be exercised in the
ordinary course of events, any or all of the voting,
conversion, redemption or other rights attached to
those equity securities;

1.31.3

the right to dispose or direct the disposition of those
equity securities, or any part of a distribution in
respect of those equity securities and to have the
benefit of the proceeds;

1.32

“Registered Shareholder” means, as the context
requires:

1.32.1

The person in whose name, if You are a Beneficial
Owner, all Your Specified BEE Securities will be
registered (unless another person is the registered
holder of a part of Your Specified BEE Securities
listed on the BEE Segment and You have concluded
a BEE Contract with that person, in respect of that
part of Your Specified BEE Securities), which may
include the CSDP, IHRS or JSE Member; or

1.32.2

You, if You are an Own Name Client in respect of
Your Specified BEE Securities,being the person
identified as such in This BEE Contract; 12

1.33

“Sell” means sell or otherwise dispose of or transfer
(including, but without limiting the generality of the
aforegoing, by way of donation or dividend or
distribution of assets) and “Sale” and “Sold” shall be
construed accordingly;

1.34

“Specified BEE Securities” means BEE Securities from
time to time:

1.34.1

of which You are the Beneficial Owner and which
are held in dematerialised form in the name of the
Registered Shareholder; and/or

account for the purposes of, inter alia, managing Your
Specified BEE Securities; 10
1.23

"ISN” means an issuer sponsored nominee, which is
approved as such by the Registrar of Financial Services
Providers;

1.24

“Issuers” means from time to time those companies
which have issued BEE Securities which are listed on the
BEE Segment;

1.25

“JSE” means JSE Limited (registration
2005/022939/06) (or its successor body);

1.26

“JSE Member” means a member of the JSE, being a
category of authorised user (as defined in section 1 of
the SSA), which person is identified on the cover page
of This BEE Contract; 11

1.27

number

“Naturalisation Affidavit” means the original affidavit to
be attested to by You, if You are a natural person, in
which You state under oath that You became a South
African citizen prior to 27 April 1994 or, if You did not
become a South African citizen prior to 27 April 1994,
You warrant that You would have qualified for South
African naturalisation prior to 27 April 1994 in the
absence of the laws governing the apartheid regime;

1.28

“Nominee” means a person which acts as the
registered holder of BEE Securities and manages an
interest in BEE Securities on behalf of other persons, and
which has been approved by:

1.28.1

an exchange (as defined in the SSA) in terms of
section 36(1)(a) of the SSA;

1.34.2

which are held in dematerialised form in Your name,
if You are an Own Name Client;

1.28.2

the Registrar of Securities Services in terms of section
36(2) of the SSA; or

1.35

"Specified Issuers” means the relevant Issuers of Your
Specified BEE Securities;

1.28.3

a central securities depository (as defined in the
SSA) in terms of section 36(1)(b) of the SSA;

1.36

1.29

“Off Market” means not On Market nor utilising the

“Specified Issuer’s Nominee” means a person
nominated by a Specified Issuer to acquire the
Specified BEE Securities issued by that Specified Issuer
in the circumstances contemplated in clauses 17.2,
18.2, 18.4, 19.2, 19.4 and 24.2;

1.37

“SSA” means the Securities Services Act, 2004, as
amended; “This BEE Contract” means this contract
made up of the generic terms set forth in this
document which apply to all Issuers and, as regards
each Specified Issuer, the Additional Terms

1.38

“This BEE Contract” means this contract made up of
the gerneric terms set forth in this document which
apply to all Issuers and, as regards each Specified

services of an authorised user (as defined in the SSA);
1.30

“On Market” means on the BEE Segment, utilising the
services of an authorised user (as defined in the SSA);
9

10

There may not always be an IH which is a party to This BEE Contract.
The IH will sign as IH, but not as Registered Shareholder.
There may not always be an IHRS which is a party to This BEE Contract.
The IHRS will sign as IHRS and as Registered Shareholder.

11

There may not always be a JSE Member which is a party to This BEE
Contract. The JSE Member will sign as JSE Member and as Registered
Shareholder, if applicable.

12

The Registered Shareholder always has to sign This BEE Contract.
Own Name Clients to sign as Registered Shareholder and as the
party defined as “You”.

2.

provisions of This BEE Contract contained in
this document are divided into 5 (five) parts:

2.1

introductory provisions and definitions used throughout
This BEE Contract (Part A);

2.2

provisions which apply for the duration of This BEE
Contract, whether or not Specified BEE Securities are
Beneficially Owned by You or registered in Your name
as an Own Name Client (Part B);

2.3

provisions which apply only whilst Specified BEE
Securities are Beneficially Owned by You or registered
in Your name as an Own Name Client and which are
relevant to all Specified Issuers (Part C);

2.4

provisions which apply only whilst Specified BEE
Securities are Beneficially Owned by You or registered
in Your name as an Own Name Client and which are
relevant to a Specified Issuer and its Specified BEE
Securities (Part D); and

2.5
3.

miscellaneous provisions (Part E).
Any reference in this BEE Contract to You shall:

3.1

if You are liquidated or sequestrated, as the case may
be, be applicable also to and binding upon Your
liquidator or trustee; or

3.2

if You are a natural person and die, be applicable also
to and binding upon Your executor.
The CSDP is only a party to This BEE Contract
to the extent that You are:

4.
4.1

a non-controlled client of the CSDP; or

4.2

5.

a client of the IH (in which event the IH will be a party
to This BEE Contract) which IH is a non- controlled client
of the CSDP.
In the event that You are:

5.1

a controlled client of the JSE Member;

5.2

a client of a controlled client of the JSE Member; or

5.3

a client of the IHRS, which IHRS is a non-controlled
client of the CSDP,

6.

7.

8.
8.1

8.2

the CSDP will not be a party to This BEE Contract .
In the event that any one of the IH, IHRS, JSE
Member or CSDP is not a party to This BEE
Contract, any reference in This BEE Contract
to those of them which are not parties to This
BEE Contract is to be read pro non scripto, as
if they were not a party to This BEE Contract.
The rule of construction that a contract shall
be interpreted against the party responsible
for the drafting or preparation of the contract,
shall not apply.
For the avoidance of doubt:
if You hold other BEE Securities in certificated form, You
will have concluded a different contract to cover
those BEE Securities and that contract will continue to
apply for so long as You continue to hold those BEE
Securities in certificated form. If You dematerialise any
or all of those BEE Securities, those BEE Securities will
become subject to This BEE Contract if You hold them
as an Own Name Client or in the name of the
Registered Shareholder;
if You hold BEE Securities in dematerialised form and
rematerialise any or all of these BEE Securities, but You
have not concluded a contract with the relevant
Issuer to cover those rematerialised BEE Securities, You
will be required to conclude a different contract to This
BEE Contract to cover those certificated BEE Securities

and that contract will continue to apply for so long as
You continue to hold those BEE Securities in
certificated form;
8.3

if You hold BEE Securities in dematerialised form in the
name of an ISN as registered shareholder, which BEE
Securities were held by You prior to the date of the
listing on the BEE Segment of such BEE Securities, You
will have concluded a different contract to cover
those BEE Securities and that contract will continue to
apply for so long as You continue to hold those
particular BEE Securities in dematerialised form in the
name of an ISN as registered shareholder. Only in the
event that You:

8.3.1

acquired additional BEE Securities after the date of
the listing on the BEE Segment of such BEE Securities,
will You have been required to conclude This BEE
Contract; or

8.3.2

wish to replace the ISN as registered shareholder of
those particular BEE Securities with another registered
shareholder to hold some or all of those particular BEE
Securities, will You be required to conclude a BEE
Contract in respect of those of Your BEE Securities
which are transferred to such person as the new
registered shareholder;

8.4

if You are a Beneficial Owner and wish to replace Your
Registered Shareholder with another Registered
Shareholder, You will be required to conclude a new
BEE Contract in respect of those of Your BEE Securities
which are transferred to such person as the new
Registered Shareholder and so will such person and
the other parties to This BEE Contract and You shall not
instruct the Registered Shareholder to transfer Your
Specified BEE Securities, nor shall the Registered
Shareholder act on any such instruction until a new BEE
Contract has been concluded;

8.5

if You are an Own Name Client and wish to register
Your BEE Securities in the name of another person as
Registered Shareholder, You will be required to
conclude a new BEE Contract in respect of those of
Your BEE Securities which are transferred to such
person as the new Registered Shareholder and so will
such person and the other parties to This BEE Contract
and if applicable, any intermediary which You appoint
for the purposes of, inter alia, managing Your Specified
BEE Securities;

8.6

if You are a Beneficial Owner and wish to replace Your
JSE Member with another JSE Member, You will be
required to conclude a new BEE Contract in respect of
those of Your BEE Securities which are transferred to
such person as the new JSE Member and so will such
person and the other parties to This BEE Contract;

8.7

if You are a Beneficial Owner and wish to replace Your
IHRS with another Nominee, You will be required to
conclude a new BEE Contract in respect of those of
Your BEE Securities which are transferred to such
person as the new IHRS and so will such person and the
other parties to This BEE Contract;

8.8

if You are a Beneficial Owner and wish to replace Your IH
with another intermediary for the purposes of, inter alia,
managing Your Specified BEE Securities, You will be
required to conclude a new BEE Contract in respect of
those of Your BEE Securities which are to be inter alia
managed by such person as the new IH and so will such
person and the other parties to This BEE Contract;

8.9

if You wish to replace Your CSDP with another person,
You will be required to conclude a new BEE Contract in
respect of those of Your BEE Securities for which such
person as the new CSDP will be providing You with
securities services (as defined in the SSA) and so will
such person and the other parties to This BEE Contract;

8.10

if You are a Beneficial Owner and wish to hold Your
Specified BEE Securities in Your name as an Own Name
Client:

8.10.1

8.10.2

but did not conclude This BEE Contract with a CSDP,
You will be required to conclude a new BEE Contract in
respect of those of Your BEE Securities for which
such person as the new CSDP will be providing You
with securities services (as defined in the SSA) and so
will such person, but to the extent that a Registered
Shareholder, JSE Member, IHRS or IH are parties to This
BEE Contract, none of them will be required to
conclude the new BEE Contract; or
did conclude This BEE Contract with a CSDP, You will
be required to sign This BEE Contract as Registered
Shareholder in respect of those of Your BEE Securities
which will be registered in Your name.

PART B: Provisions which apply for the
duration of this BEE contract, whether or not
specified BEE securities are beneficially
owned by you or registered in your name as
an own name client
9.

DURATION

9.1

This BEE Contract shall remain in force from the date of
Your signature hereof until the earlier of:

9.1.1

the replacement of This BEE Contract with a new BEE
Contract in the circumstances contemplated in
clauses 8.4 to 8.10; or

9.1.2

the end of the last remaining Empowerment Period of all
Issuers.

9.2

Notwithstanding the provisions of clause 9.1, the
expiration or termination of This BEE Contract shall not
affect such of the provisions of This BEE Contract as
expressly provide that they will operate after any such
expiration or termination or which of necessity must
continue to have effect after such expiration or
termination, notwithstanding that the clauses
themselves do not expressly provide for this.

10.

SCOPE AND NATURE

10.1

This BEE Contract will govern all Your Specified BEE
Securities from time to time (other than those held in
the name of an ISN as registered shareholder, which BEE
Securities were held by You prior to the date of the
listing on the BEE Segment of such BEE Securities) and
will continue in force (unless a new BEE Contract is
signed in the circumstances contemplated in clauses
8.4 to 8.10), notwithstanding the fact that You may Sell
all of the Specified BEE Securities from time to time, in

order to avoid the necessity for You to sign a new BEE
Contract every time that You become the Beneficial
Owner of Specified BEE Securities or Specified BEE
Securities are registered in Your name as an Own
Name Client.
10.2

Notwithstanding that This BEE Contract will govern all
Your Specified BEE Securities in accordance with
clause 10.1 and govern Your relationship potentially
with many Specified Issuers, the parties agree that This
BEE Contract will be treated as a separate contract
between a particular Specified Issuer and the other
parties to This BEE Contract (other than the other
Issuers, as if none of such other Issuers were parties to
it).

11.

WARRANTIES

11.1

You as Beneficial Owner warrant in favour of the JSE,
the Registered Shareholder, CSDP, JSE Member, IH
and IHRS that for the duration of This BEE Contract any
information provided by You to the Registered
Shareholder, CSDP, JSE Member, IH, IHRS or the JSE will
be true and complete unless You advise them in
writing to the contrary.

11.2

You acknowledge that the JSE, the Registered
Shareholder, CSDP, JSE Member, the IH and/or the
IHRS will rely on the truth and completeness of the
above warranty.

11.3

The warranty in clause 11.1 is material.

11.4

You as Own Name Client warrant in favour of the JSE,
CSDP and JSE Member that for the duration of This BEE
Contract any information provided by You to the JSE,
CSDP or JSE Member, will be true and complete unless
You advise them in writing to the contrary.

11.5

You as Own Name Client acknowledge that the JSE,
CSDP and JSE Member will rely on the truth and
completeness of the above warranty.

11.6

The warranty in clause 11.4 is material.

12.

UNDERTAKINGS

12.1

You undertake at Your cost, to provide the CSDP,
Registered Shareholder, JSE Member, the IH and the
IHRS, as the case may be, on signature of This BEE
Contract with:

12.1.1

if You are a natural person:

12.1.1.1 an Extract (to be attached as Annexure B to This BEE
Contract) which either reflects that You were born in
South Africa, alternatively that Your identity book was
issued prior to 27 April 1994, and if neither of those is
the case, You shall provide a Naturalisation Affidavit
(to be attached as Annexure C to This BEE Contract);
12.1.1.2 any other documentation reasonably required by the
CSDP, Registered Shareholder, JSE Member, IH or the
IHRS, as the case may be, in order to satisfy itself that
You are a BEE Compliant Person;
12.1.2

if You are not a natural person:

12.1.2.1 a BEE Certificate which is unexpired (to be attached as
Annexure D to This BEE Contract); and
12.1.2.2 any other documentation reasonably required by the
CSDP, Registered Shareholder, JSE Member, IH or the IHRS
in order to satisfy itself that You are a BEE Compliant
Person.
12.2

If you are a controlled client of the JSE Member or a
client of a controlled client of the JSE Member in
respect of Your Specified BEE Securities, the JSE
Member undertakes in favour of each Specified Issuer:

12.2.1

as regards You, to perform the checks set out in
Annexure A, depending on whether You are a natural
person or a person other than a natural person; and

undertakes in favour of each Specified Issuer:
12.6.1

as regards You, to perform the checks set out in
Annexure A, depending on whether You are a natural
person or a person other than a natural person; and

12.6.2

to retain the signed original version of This BEE Contract.

PART C: Provisions which apply only whilst
specified BEE securities are beneficially owned
by you or registered in your name as an own
name client and which are applicable to all
specified issuers
13.

WARRANTIES

12.2.2

to retain the signed original version of This BEE Contract.

13.1

12.2.3

If You are a client of the IH in respect of Your Specified
BEE Securities and the IH is a controlled client of the JSE
Member:

You warrant in favour of each of the Specified Issuers
that:

13.1.1

You are a BEE Compliant Person;

13.1.2

12.2.4

the IH undertakes in favour of each Specified Issuer as
regards You, to perform the checks set out in Annexure
A, depending on whether You are a natural person or a
person other than a natural person;

You will be the Beneficial Owner of the Specified BEE
Securities or the Specified BEE Securities will be
registered in Your name as an Own Name Client, as the
case may be;

13.1.3

each warranty provided by You in clauses 13.1.1, 13.1.2
and 32 is and will be true from the date that You acquire
that Specified Issuer’s BEE Securities and:

12.2.5

the JSE Member undertakes in favour of each Specified
Issuer:

12.2.5.1 to check that the IH has signed This BEE Contractin its capacity as

IH; and
12.2.5.2 to retain the signed original version of This BEE

Contract;
12.3

If You are a non-controlled client of the CSDP in
respect of Your Specified BEE Securities, the CSDP
undertakes in favour of each Specified Issuer:

12.3.1

as regards You, to perform the checks set out in
Annexure A, depending on whether You are a natural
person or a person other than a natural person; and

12.3.2

to retain the signed original version of This BEE Contract.

12.4

If You are an Own Name Client in respect of Your
Specified BEE Securities, the CSDP undertakes in favour
of each Specified Issuer:

13.1.3.1 in respect of each warranty provided by You in clauses
13.1.1 and 32 will continue to be true for so long as You
hold that Specified Issuer’s Specified BEE Securities; and
13.1.3.2 in respect of the warranty provided by You in clause
13.1.2 will continue to be true for so long as You hold that
Specified Issuer’s Specified BEE Securities either as
Beneficial Owner or Own Name Client, as the case may
be;
13.1.4

the information provided by You in This BEE Contract is
true and complete as at the date of signature hereof.

13.2

You acknowledge that each Specified Issuer will rely
on the truth and completeness of the above
warranties when recording Your details as:

13.2.1

the Beneficial Owner of that Specified Issuer’s Specified
BEE Securities; or

12.4.1

as regards You, to perform the checks set out in
Annexure A, depending on whether You are a natural
person or a person other than a natural person;

13.2.2

an Own Name Client in whose name that Specified
Issuer’s Specified BEE Securities are registered, as the
case may be.

12.4.2

to ensure that You sign This BEE Contract as the party
defined as “You” and Registered Shareholder; and

13.2.3

All the warranties given by You in clause 13.1 are
material.

12.4.3

to retain the signed original version of This BEE Contract.

12.5

If You are a Beneficial Owner which/who is client of the
IH in respect of Your Specified BEE Securities and the IH
is a non-controlled client of the CSDP:

14.

YOUR UNDERTAKINGS

12.5.1

12.5.2

the IH undertakes in favour of each Specified Issuer as
regards You, to perform the checks set out in Annexure
A, depending on whether You are a natural person or a
person other than a natural person;
the CSDP undertakes in favour of each Specified Issuer:

12.5.2.1 to check that the IH has signed This BEE Contract in its
capacity as IH; and
12.5.2.2 to retain the signed original version of This BEE Contract;
12.6

If You are a Beneficial Owner which/who is client of the
IHRS in respect of Your Specified BEE Securities and the
IHRS is a non-controlled client of the CSDP, the IHRS

You undertake whilst Your Specified BEE Securities are
Beneficially Owned by You or registered in Your name as
an Own Name Client:
14.1

that You are a BEE Compliant Person;

14.2

at Your cost, to provide the CSDP, the Registered
Shareholder, the IH, IHRS and the JSE Member on an
annual basis and a Specified Issuer within 30 (thirty)
days of its written request to You, with:

14.2.1

if You are a natural person, any documentation
reasonably required by a Specified Issuer in order to
satisfy itself that You are a BEE Compliant Person;

14.2.2

if You are not a natural person:

Market other than to a Specified Issuer’s Nominee, it is
Your responsibility to make sure that:
16.1.1

the person to whom/which those Specified BEE
Securities are Sold, either being the new Beneficial
Owner or an Own Name Client in whose name those
Specified BEE Securities are to be registered, is in fact a
BEE Compliant Person; and

16.1.2

a BEE Contract is signed by the person to whom/which
those Specified BEE Securities are Sold, either being the
new Beneficial Owner or an Own Name Client in whose
name those Specified BEE Securities are tobe registered
(unless such new Beneficial Owner or Own Name Client
has already signed such a contract), the registered
shareholder (only for a new Beneficial Owner), a central
securities depository participant and if applicable, a JSE
member, and the person with whom the new Beneficial
Owner or Own Name Client holds an account for the
purposes of, inter alia, managing these Specified BEE
Securities, and procure that a copy of such contract is
delivered to the Specified Issuer of those Specified BEE
Securities.

16.1.3

You undertake for the duration of This BEE Contract, not
to permit the Sale Off Market of any of the Specified BEE
Securities or any rights or interests therein, nor to instruct
the Registered Shareholder, the CSDP, the JSE Member,
the IH or the IHRS, as the case may be, to effect transfer
or permit the transfer of those BEE Securities on Your
behalf, to any person who/which is not a BEE Compliant
Person and who/ which has not signed a BEE Contract.

17.

BREACH

17.1

If at any time during the existence of This BEE Contract:

17.1.1

You have misrepresented that You are a BEE Compliant
Person or have in any way committed a breach of any
of the warranties given by You and set out in This BEE
Contract;

17.1.2

You breach any of Your obligations set out in clauses 8.2
to 8.10, 12, 14, 15, 16 or 20 of This BEE Contract; or

17.1.3

17.1.3 You have made a fraudulent or untrue statement
in This BEE Contract or any documents provided by You
to the CSDP, JSE Member, IH, IHRS or the Registered
Shareholder,

14.2.2.1 a BEE Certificate which is unexpired (to replace any BEE
Certificate attached as Annexure D to This BEE Contract
which has expired);
14.2.2.2 any other documentation reasonably required by the
Issuer in order to satisfy itself that You are a BEE Compliant
Person.
For the sake of clarity, You shall not be obliged to furnish
any Issuer other than a Specified Issuer with the
aforegoing.

15.

PLEDGES AND OTHER ENCUMBRANCES
If the Additional Terms of a Specified Issuer permit of
pledges or any other form of Encumbrance in respect of
the Specified BEE Securities issued by that Specified Issuer,
You may pledge or otherwise Encumber or cause the
pledging or Encumbrance of those Specified BEE
Securities subject to compliance
with the Additional Terms of that Specified Issuer and with
the following:

15.1

You acknowledge that in order to ensure that those
Specified BEE Securities are held only by BEE
Compliant Persons, You, the CSDP, the Registered
Shareholder, the IH, the IHRS and/or the JSE Member,
as the case may be, is/are only permitted to
Encumber or record the Encumbrance of those
Specified BEE Securities at any time during the
existence of This BEE Contract at Your request,
provided that:

15.1.1

if the security is realised those Specified BEE Securities
must only be Sold to a BEE Compliant Person who/which
binds herself/himself/itself to a BEE Contract prior to
taking transfer of those Specified BEE Securities; and

15.1.2

the terms of the agreement in respect of such
Encumbrance shall expressly provide that if the security
is realised those Specified BEE Securities must only be
Sold to a BEE Compliant Person who/ which binds
herself/himself/itself either as a Beneficial Owner or an
Own Name Client to a BEE Contract prior to taking
transfer of those Specified BEE Securities. You shall
procure that a copy of such agreement in respect of
such Encumbrance is delivered to the Specified Issuer.

15.1.3

You warrant in favour of the Specified Issuers that the
agreement in respect of such Encumbrance shall
contain the required provision referred to in clause 15.1
and that You shall not enter into or permit the entering
into of any such agreement without such provision.

16.

PROVISIONS APPLICABLE TO OFF MARKET
TRANSFERS OF YOUR SPECIFIED BEE SECURITIES

16.1

If You Sell any of the Specified BEE Securities or cause
any of the Specified BEE Securities to be Sold Off

You shall immediately notify all Specified Issuers, the
JSE, the Registered Shareholder, CSDP, JSE Member, IH
and IHRS in writing.
17.2

At any time after learning of the occurrence of an
event contemplated in clause 17.1, any Specified
Issuer (or the Specified Issuer’s Nominee) shall be
entitled, but shall not be obliged to buy from You the
Specified BEE Securities issued by that Specified Issuer
by giving You and if You are a Beneficial Owner, the
Registered Shareholder written notice, in which event
a Sale of those Specified BEE Securities shall be
deemed to have been concluded on the following
terms and conditions:

17.2.1

those Specified BEE Securities shall be acquired with
effect from the day prior to the date of the occurrence
of an event contemplated in clause 17.1;

17.2.2

the purchase price of those Specified BEE Securities shall
be the Forced Sale Value thereof calculated as at the
date of the occurrence of the relevant event,
discounted by the percentage set out in that Specified
Issuer’s Additional Terms, if any;

17.2.3

17.2.4

the purchase price as calculated in terms of clause
17.2.2, less an amount equal to the amount of dividends
paid by that Specified Issuer to the Registered
Shareholder for Your benefit while You were in breach,
shall be payable against the registration of those
Specified BEE Securities in the name of that Specified
Issuer’s Nominee, if the Specified Issuer’s Nominee
acquires those Specified BEE Securities, or upon the
cancellation of these Specified BEE Securities if the
Specified Issuer buys back those Specified BEE
Securities;

17.2.4.2 no person has any right of any nature whatsoever to
acquire these Specified BEE Securities.

18.

DEATH

18.1

If You are a natural person who dies during the
existence of This BEE Contract, then:

18.1.1

the Specified Issuers (or the Specified Issuers’ Nominees)
shall not have the right to buy Your Specified BEE
Securities issued by those Specified Issuers pursuant to
clause 17 even though those Specified BEE Securities as
a result may now be held in breach of the requirements
of This BEE Contract, unless clause 18.2 applies;
instead of having to do so immediately, the executor of
Your estate shall have the additional periods as set out
in the Additional Terms of each Specified Issuer in
relation to each Specified Issuer’s Specified BEE
Securities commencing on the date of Your death, to:

18.1.2.1 transfer the Specified BEE Securities, subject to
compliance with clause 16, to Your heir/s provided that
such heir/s is/are a BEE Compliant Person/s; or
18.1.2.2 Sell the Specified BEE Securities to any BEE Compliant
Person, and the executor of Your estate shall instruct the
Registered Shareholder to take whatever steps are
necessary, and the Registered Shareholder shall be
obliged to take such steps, in order to effect any such
transfer or Sale of the Specified BEE Securities, as the case
may be.
18.2

18.2.1

those Specified BEE Securities shall be acquired with
effect from the day prior to the date of Your death;

18.2.2

the purchase price of those Specified BEE Securities shall
be the Forced Sale Value thereof calculated as at the
date of the written notice from that Specified Issuer (or
the Specified Issuer’s Nominee) to the executor of Your
estate and the Registered Shareholder, discounted by
the percentage set out in that Specified Issuer’s
Additional Terms, if any or as applicable;

18.2.3

the purchase price as calculated in terms of clause
18.2.2, less an amount equal to the amount of dividends
paid by that Specified Issuer to the Registered
Shareholder for Your benefit while the executor of Your
estate and/or the Registered Shareholder was in breach
of clause 18.1.2, shall be payable against the
registration of those Specified BEE Securities in the name
of that Specified Issuer’s Nominee or upon the
cancellation of those Specified BEE Securities;

18.2.4

those Specified BEE Securities shall be purchased
voetstoots
and
without
any
warranties
or
representations of any nature whatsoever, save that:

those Specified BEE Securities and claims, if any, shall be
purchased voetstoots and without any warranties or
representations of any nature whatsoever, save that:

17.2.4.1 You are the Beneficial Owner, and the Registered
Shareholder is the registered holder, of those Specified
BEE Securities, or You are an Own Name Client in whose
name those Specified BEE Securities are registered, as the
case may be; and

18.1.2

those Specified BEE Securities by written notice to the
executor of Your estate and the Registered
Shareholder, in which event a Sale of those Specified
BEE Securities shall be deemed to have been
concluded on the following terms and conditions:

If the executor of Your estate and/or the Registered
Shareholder have not complied with their obligations
in clause 18.1 as regards Specified BEE Securities of a
particular Specified Issuer, that Specified Issuer (or that
Specified Issuer’s Nominee) shall be entitled, but shall
not be obliged to buy from the executor of Your estate

18.2.4.1 Your executor is the Beneficial Owner, and the Registered
Shareholder is the registered holder, of these Specified
BEE Securities, or Your executor is an Own Name Client in
whose name those Specified BEE Securities are
registered, as the case may be; and
18.2.4.2 no person has any right of any nature whatsoever to
acquire those Specified BEE Securities.
18.3

If You are not a natural person and any of Your
shareholders, members, participants or beneficiaries
die, as a result of which, during the existence of This
BEE Contract, You are no longer a BEE Compliant
Person, then:

18.3.1

the Specified Issuers (or the Specified Issuers’ Nominees)
shall not have the right to buy the Specified BEE
Securities issued by those Specified Issuers pursuant to
clause 17 even though those Specified BEE Securities as
a result may now be held in breach of the requirements
of This BEE Contract unless clause 18.4 applies;

18.3.2

instead of having to remedy the breach caused by the
death immediately, You shall have the additional
periods as set out in the Additional Terms of each
Specified Issuer in relation to each Specified Issuer’s
Specified BEE Securities commencing on the date of the
death to Sell the Specified BEE Securities to a BEE
Compliant Person and instruct the Registered
Shareholder to take whatever steps are necessary, and
the Registered Shareholder shall be obliged to take
such steps, in order to give effect to any such Sale of the
Specified BEE Securities by effecting transfer of each
Specified Issuer’s Specified BEE Securities out of the account
in the name of the Registered Shareholder into an account
in the name of the registered shareholder of that BEE
Compliant Person.

18.4

If the Specified BEE Securities of a particular Specified
Issuer have not been Sold or the breach caused by the
death has not otherwise been remedied within the
additional period as set out in the Additional Terms of a
particular Specified Issuer commencing on the date of the
death in question, that Specified Issuer (or that Specified
Issuer’s Nominee) shall be entitled, but shall not be
obliged to buy from You those Specified BEE Securities
which that Specified Issuer has issued by giving You (if not
a natural person) and the Registered Shareholder written
notice, in which event a Sale of those Specified BEE
Securities shall be deemed to have been concluded on
the following terms and conditions:

18.4.1

those Specified BEE Securities shall be acquired with
effect from the day prior to the date of the death in
question;

18.4.2

the purchase price of those Specified BEE Securities
shall be the Forced Sale Value thereof calculated as at
the date of the written notice from the Specified Issuer
(or the Specified Issuer’s Nominee) to You (if not a
natural person) and the Registered Shareholder,
discounted by the percentage as set out in the
Additional Terms of that Specified Issuer, if any or as
applicable;

18.4.3

18.4.4

the purchase price as calculated in terms of clause
18.4.2, less an amount equal to the amount of
dividends paid by that Specified Issuer to the
Registered Shareholder for Your benefit during the
period in which You have been in breach of clause
18.3.2, shall be payable against the registration of
those Specified BEE Securities in the name of that
Specified Issuer’s Nominee or upon the cancellation of
those Specified BEE Securities;
those Specific BEE Securities and claims, if any, shall be
purchased voetstoots and without any warranties or
representations of any nature whatsoever, save that:

18.4.4.1 You are the Beneficial Owner, and the Registered
Shareholder is the registered holder, of those Specified
BEE Securities, or You are an Own Name Client in whose
name those Specified BEE Securities are registered, as
the case may be; and

Compliant Person and the trustee shall instruct the
Registered Shareholder to take whatever steps are
necessary, and the Registered Shareholder shall be
obliged to take such steps, in order to give effect any
such Sale of the Specifi
BEE Securities by effecting
transfer of each Specifi Issuer’s Specifi
BEE
Securities out of the account in the name of the
Registered Shareholder into an account in the name
of the registered shareholder of that BEE Compliant
Person.
19.2

If the trustee and/or the Registered Shareholder have
not complied with their obligations in clause 19.1 as
regards Specified BEE Securities of a particular Specified
Issuer, that Specified Issuer (or that Specified Issuer’s
Nominee) shall be entitled, but shall not be obliged to
buy from You those Specified BEE Securities by written
notice to the trustee and the Registered Shareholder, in
which event a Sale of those Specified BEE Securities shall
be deemed to have been concluded on the following
terms and conditions:

19.2.1

those Specified BEE Securities shall be acquired with
effect from the day prior to Your provisional
sequestration;

19.2.2

the purchase price of those Specified BEE Securities
shall be the Forced Sale Value thereof calculated as
at the date of the written notice from that Specified
Issuer (or the Specified Issuer’s Nominee) to the trustee
and the Registered Shareholder, discounted by the
percentage set out in the Additional Terms of that
Specified Issuer, if any or as applicable;

19.2.3

the purchase price as calculated in terms of clause
19.2.2, less an amount equal to the amount of
dividends paid by that Specified Issuer to the
Registered Shareholder for Your benefit while the
trustee and/or the Registered Shareholder was in
breach of clause 19.1.2, shall be payable against the
registration of those Specified BEE Securities in the
name of that Specified Issuer’s Nominee or upon the
cancellation of those Specified BEE Securities;

19.2.4

those Specified
BEE Securities and claims, if any,
shall be purchased voetstoots and without any
warranties
or representations of any nature
whatsoever, save that:

19.2.4.1

You are the Beneficial Owner, and the Registered
Shareholder is the registered holder, of those Specified BEE
Securities, or You are an Own Name Client in whose name
those Specified BEE Securities are registered, as the case
may be; and

19.2.4.2

no person has any right of any nature whatsoever to
acquire those Specified BEE Securities.

19.3

If You are not a natural person and either You or any of
Your
shareholders,
members,
participants
or
beneficiaries are involuntarily liquidated (provisionally
or finally), as a result of which, during the existence of
This BEE Contract, You are no longer a BEE Compliant
Person, then:

18.4.4.2 no person has any right of any nature whatsoever to
acquire those Specified BEE Securities.

19.

INVOLUNTARY INSOLVENCY/LIQUIDATION

19.1

If You are a natural person who is involuntarily
sequestrated (whether provisionally or finally), during the
existence of This BEE Contract, then:

19.1.1

the Specified Issuers (or the Specified Issuers’
Nominees) shall not have the right to buy the Specified
BEE Securities issued by those Specified Issuers pursuant
to clause 17 even though those Specified BEE Securities
as a result may now be held in breach of the
requirements of This BEE Contract unless clause 19.2
applies;

19.1.2

instead of having to do so immediately, the trustee
shall have the additional periods as set out in the
Additional Terms of each Specifi
Issuer in relation
to each Specifi
Issuer’s Specifi
BEE
Securities
commencing on the date of Your provisional
sequestration, to Sell the Specifi
BEE Securities,
subject to compliance with clause 16, to any BEE

19.3.1

19.3.2

19.3.3

19.4

the Specified Issuers (or the Specified Issuers’
Nominees) shall not have the right to buy the Specified
BEE Securities issued by those Specified Issuers pursuant
to clause 17 even though those Specified BEE Securities
as a result may now be held in breach of the
requirements of This BEE Contract unless clause 19.4
applies;
if it is not possible for the breach to be remedied, Your
liquidator or You (if any of Your shareholders, members,
participants or beneficiaries are involuntarily liquidated),
as the case may be, can Sell the Specified BEE Securities
to a BEE Compliant Person;
instead of having to do so immediately, Your liquidator or
You, as the case may be, and the Registered Shareholder
shall have the additional periods as set out in the
Additional Terms of each Specified Issuer in relation to
each Specified Issuer’s Specified BEE Securities
commencing on the date of Your or Your shareholder’s,
member’s, participant’s or beneficiary’s provisional
liquidation, to Sell the Specified BEE Securities to any BEE
Compliant Person and Your liquidator or You, as the case
may be, shall instruct the Registered Shareholder to take
whatever steps are necessary, and the Registered
Shareholder shall be obliged to take such steps, in order
to effect any such Sale of the Specified BEE Securities.
If the Specified BEE Securities have not been Sold or
the breach caused by the liquidation has not
otherwise been remedied within the additional period
as set out in the Additional Terms of a particular
Specified Issuer commencing on the date of Your or
Your shareholder’s, member’s, participant’s or
beneficiary’s involuntary liquidation, that Specified
Issuer (or that Specified Issuer’s Nominee) shall be
entitled, but shall not be obliged to buy from You
those Specified BEE Securities which that Specified
Issuer has issued by giving Your liquidator or You, as
the case may be, and the Registered Shareholder
written notice, in which event a Sale of those
Specified BEE Securities shall be deemed to have been
concluded on the following term and conditions:

19.4.1

those Specified BEE Securities shall be acquired
with effect from the day prior to Your or Your
shareholder’s,
member’s,
participant’s
or
beneficiary’s provisional liquidation;

19.4.2

the purchase price of those Specified BEE Securities shall
be the Forced Sale Value thereof calculated as at the
date of the written notice from that Specified Issuer (or
the Specified Issuer’s Nominee) to Your liquidator or
You, as the case may be, and the Registered
Shareholder, discounted by the percentage set out in the
Additional Terms of each Specified Issuer, if any or as
applicable;

19.4.3

the purchase price as calculated in terms of clause
19.4.2, less an amount equal to the amount of
dividends paid by that Specified Issuer to the
Registered Shareholder for Your benefit while Your
liquidator or You, as the case may be, and/or the
Registered Shareholder was in breach of clause
19.3.2, shall be payable against the registration of
those Specified BEE Securities in the name of that
Specified Issuer’s Nominee or upon the cancellation
of those Specified BEE Securities;

19.4.4

those Specified BEE Securities and claims, if any, shall be

purchased voetstoots and without any warranties or
representations of any nature whatsoever, save that:
19.4.4.1

You are the Beneficial Owner, and the Registered
Shareholder is the registered holder, of those Specified BEE
Securities, or You are an Own Name Client in whose name
those Specified BEE Securities are registered, as the case
may be; and

19.4.4.2

no person has any right of any nature whatsoever to
acquire those Specified BEE Securities.

20.

OBLIGATION ON REGISTERED SHAREHOLDER TO
PROCURE TRANSFER OF SPECIFIED BEE
SECURITIES
In respect of clauses 17.2, 18.2, 18.4, 19.2, 19.4 and 24.2,
the Registered Shareholder will be obliged within 10 (ten)
days after receipt of notice from a Specified Issuer, to
instruct the CSDP to effect transfer of the Specified BEE
Securities issued by that Specified Issuer out of the
account in the name of the Registered Shareholder into
an account in the name of that Specified Issuer’s
Nominee, unless the Specified Issuer has elected itself to
buy back those Specified BEE Securities.

21.

INDEMNITY

21.1

By virtue of You having purchased Specified BEE
Securities on the BEE Segment during the existence
of This BEE Contract, You indemnify the Registered
Shareholder, JSE Member, CSDP, the IH and IHRS
and their directors, employees, servants, agents or
contractors or other persons for whom in law they
may be liable against:

21.1.1

any claims, demands, actions or proceedings made or
instituted against the Registered Shareholder, JSE
Member, CSDP, IH or IHRS by any person including
Specified Issuers; and

21.1.2

any loss or damage of any kind suffered by any person
in the event that the Registered Shareholder, JSE
Member, CSDP, IH or IHRS should breach any of the JSE’s
Equities Rules and Directives applicable to the BEE
Segment or the provisions of This BEE Contract, as a
consequence of any act or omission on Your part,
including Your breach of any provisions of This BEE
Contract or the JSE’s Equities Rules and Directives.

21.2

You waive against the directors, employees,
servants, agents or contractors of the Registered
Shareholder, JSE Member, CSDP, IH and IHRS, or
other persons for whom in law the Registered
Shareholder, JSE Member, CSDP, IH or IHRS may be
liable any claims which You may have if the
Registered Shareholder permits any of the
Specified BEE Securities to be Sold to any Specified
Issuer’s Nominee in accordance with clauses 17.2,
18.2, 18.4, 19.2, 19.4 or 24.2, as a consequence of
any breach by You of the provisions of This BEE
Contract or the JSE’s Equities Rules and Directives.

21.3

21.4

Clauses 21.1 and 21.2 constitute stipulatio alteri for the
benefit of the directors, employees, servants, agents or
contractors of the Registered Shareholder, JSE Member,
CSDP, IH and IHRS or other persons for whom in law the
Registered Shareholder, JSE Member, CSDP, IH or IHRS
may be liable, which they will be entitled to accept at
any time by notifying You in writing of their acceptance.
You, the JSE Member, CSDP, IH and IHRS acknowledge that
the Registered Shareholder is obliged to instruct the
CSDP to effect the necessary transfers of Specified BEE
Securities issued by a particular Specified Issuer out of
the account in the name of the Registered Shareholder
into an account in the name of that Specified Issuer’s
Nominee in order to give effect to any Sale referred to in
clauses 20 and 25.

as it may deem appropriate.

24.

BREACH

24.1

If at any time during the existence of This
BEE Contract:

24.1.1

You breach any of Your obligations set out in
clauses 8.2, 14.2, 22 or 25 in relation to a Specified
Issuer or clauses 15 (if applicable) or 16 in relation to
Specified BEE Securities issued by a particular
Specified Issuer; or

24.1.2

You have made a fraudulent or untrue statement in
This BEE Contract or any documents provided by You
to a Specified Issuer, You shall immediately notify that
Specified Issuer in writing.

24.2

At any time after learning of the occurrence of an event
contemplated in clause 24.1, that Specified Issuer (or the
Specified Issuer’s Nominee) shall be entitled, but shall
not be obliged to buy from You the Specified BEE
Securities issued by that particular Specified Issuer by
giving You and the Registered Shareholder written
notice, in which event a Sale of those Specified BEE
Securities shall be deemed to have been concluded on
the following terms and conditions:

24.2.1

those Specified BEE Securities shall be acquired with
effect from the day prior to the date of the occurrence of
an event contemplated in clause 24.1;

24.2.2

the purchase price of those Specified BEE Securities
shall be the Forced Sale Value thereof calculated as at
the date of the occurrence of the relevant event,
discounted by the percentage set out in that Specified
Issuer’s Additional Terms, if any;

24.2.3

the purchase price as calculated in terms of clause
24.2.2, less an amount equal to the amount of
dividends paid by that Specified Issuer to the
Registered Shareholder for Your benefit while You
were in breach, shall be payable against the
registration of those Specified BEE Securities in the
name of that Specified Issuer’s Nominee, if that
Specified Issuer’s Nominee acquires those Specified
BEE Securities, or upon the cancellation of these
Specified BEE Securities if that Specified Issuer buys
back those Specified BEE Securities;

24.2.4

those Specified BEE Securities and claims, if any, shall
be purchased voetstoots and without any warranties or
representations of any nature whatsoever, save that:

PART D: Provisions which apply only whilst
specified securities are beneficially owned by
you or registered in your name as an own
name client and which are relevant
to a specified issuer and its specified BEE
Securities
22.

UNDERTAKING
The CSDP, Registered Shareholder, JSE Member, IH or IHRS,
whichever holds the original signed copy of This BEE
Contract, undertakes in favour of each Specified Issuer at
that Specified Issuer’s cost:

22.1

to furnish a copy of This BEE Contract within 5 (five) days
of request, to the JSE at the JSE’s request if the first
acquisition by You of Specified BEE Securities is On
Market, and to the CSDP, at the CSDP’s request if the first
acquisition by You of Specified BEE Securities is Off
Market, as the case may be, so that the JSE or the CSDP, as
the case may be, can notify the Specified Issuers whose
Specified BEE Securities have been acquired, that a BEE
Contract has been concluded; and

22.2

to furnish a notarial copy of This BEE Contract, or procure
that a notarial copy of This BEE Contract is furnished, to a
Specified Issuer within 10 (ten) days of a Specified Issuer’s
written request to the Registered Shareholder, if a
Specified Issuer requires such notarial copy in order to
enforce This BEE Contract in a court of law.

23.

ACCESS TO INFORMATION

23.1

You consent to any of the Specified Issuer, the Specified
Issuer’s Nominee, the Registered Shareholder, JSE
Member, CSDP, IH or IHRS furnishing This BEE Contract
and any information, whether oral or written, relating to
Your holding of Your Specified BEE Securities and any
Encumbrances over Your Specified BEE Securities, to any
person (including the JSE) for the purposes of enabling it
to:

23.1.1

exercise any rights which it may have; or

23.1.2

discharge any obligations which it may have, in terms
of, inter alia, any applicable law, the JSE Equities Rules
and Directives, the JSE Listings Requirements, the
constitutional documents of the Issuer, This BEE Contract
or any other agreement concluded by any of them. You
also consent to the JSE (in whose favour this clause
constitutes a stipulation for the benefit of a third party
which is open for its acceptance) using any information
furnished to it pursuant to clause 23.1 for such purposes

24.2.4.1 You are the Beneficial Owner, and the Registered
Shareholder is the registered holder, of those
Specified BEE Securities, or You are an Own Name
Client in whose name those Specified BEE Securities
are registered, as the case may be; and
24.2.4.2

no person has any right of any nature whatsoever to
acquire those Specified BEE Securities.

25.

OBLIGATION ON REGISTERED SHAREHOLDER
TO PROCURE TRANSFER OF SPECIFIED BEE
SECURITIES
In respect of clause 24.2, the Registered Shareholder will
be obliged within 10 (ten) days after receipt of notice
from that Specified Issuer, to instruct the CSDP to effect
transfer of the Specified BEE Securities issued by that
Specified Issuer out of the account

deemed to have been received on the date of
despatch (unless the contrary is proved); or
27.4.4

sent electronically to its chosen e-mail address, shall be
deemed to have been received on the date of
despatch (unless the contrary is proved).

27.5

Notwithstanding anything to the contrary herein
contained a written notice or communication
actually received by a party shall be an adequate
written
notice
or
communication
to
it,
notwithstanding that it was not sent to or delivered at
its chosen address for service.

28.

EXTENSION
RELAXATION

in the name of the Registered Shareholder into an
account in the name of that Specified Issuer’s Nominee.

PART E: Miscellaneous
26.

RIGHTS FOR THE BENEFIT OF THE SPECIFIED
ISSUER AND THE SPECIFIED ISSUER’S
NOMINEE

27.

ADDRESS FOR SERVICE

27.1

The parties choose as their addresses for service for all
purposes under This BEE Contract, whether in respect
of court process, notices or other documents or
communications of whatsoever nature, the addresses
set out in the cover page of This BEE Contract. The Issuer
chooses its registered office as its address for service
for all purposes under This BEE Contract, whether in
respect of court process, notices or other documents or
communications of whatsoever nature, but in the case
of notices they shall be marked for the attention of the
company secretary.

27.2

27.3

Any notice or communication required or permitted to be
given in terms of This BEE Contract shall be valid and
effective only if in writing, whether delivered by hand, by
post, by telefax or electronically.
Any party may by notice to the other parties change the
physical address chosen as its address for service to
another physical address where postal delivery occurs in
the Republic of South Africa or its postal address, telefax
number or e-mail address provided that the change shall
become effective on the 7th (seventh) business day from
the deemed receipt of the notice by the other parties.

27.4

Any notice to a party:

27.4.1

sent by prepaid registered post (by airmail if appropriate)
in a correctly addressed envelope to its chosen address for
service shall be deemed to have been received on the 7th
(seventh) business day after posting (unless the contrary
is proved);

27.4.2

delivered by hand to a responsible person during
ordinary business hours at its chosen address for service
shall be deemed to have been received on the day of
delivery;

27.4.3

sent by telefax to its chosen telefax number shall be

TIME,

WAIVER

OR

No extension of time or waiver or relaxation of any of the
provisions or terms of This BEE Contract or any contract,
bill of exchange or other document issued or executed
pursuant to or in terms of This BEE Contract, which is
furnished by any Specified Issuer, shall operate as an
estoppel against any party in respect of its rights under
This BEE Contract, nor shall it operate so as to preclude
such party (save as to any extension, waiver or
relaxation actually given) thereafter from exercising its
rights strictly in accordance with This BEE Contract.

The provisions of This BEE Contract, save for clauses 11,
12 and 21, constitute a stipulatio alteri for
the benefit of each of the Specified Issuers and each of
the Specified Issuers’ Nominees, which any of them will
be entitled to accept at any time. Notwithstanding the
fact that there will be many Specified Issuers which will
be parties to This BEE Contract, in the event that a
Specified Issuer wants to accept the benefits under This
BEE Contract, that Specified Issuer shall not be obliged
to notify the other Specified Issuers of such
acceptance.

OF

29.

CESSION

29.1

A Specified Issuer shall be entitled at any time and
without consent of the parties to This BEE Contract to
cede all or any of its rights and delegate all or any of
its obligations in terms of This BEE Contract to any third
party whomsoever.

29.2

Each of the CSDP and the JSE Member shall be
entitled to assign all of its rights and obligations in
terms of This BEE Contract as an indivisible whole
(provided that includes any liabilities under This BEE
Contract which may have arisen prior to such
assignment) to any successor-in-title to that CSDP’s
business or JSE Member’s business, as the case may
be, provided that successor-in-title to that CSDP’s
business or JSE Member’s business, as the case may
be, has signed a contract in the form of This BEE
Contract.

29.3

Save for a Specified Issuer, the CSDP and the JSE
Member, the parties to This BEE Contract shall not be
entitled to cede any of their rights or delegate any of
their obligations in terms of This BEE Contract to any
person whomsoever.

30.

AMENDMENT
You, the Registered Shareholder, the CSDP, the JSE
Member, IH and the IHRS agree that This BEE Contract
cannot be amended by any of you without the prior
written consent of all the Specified Issuers.

31.

EXECUTION IN COUNTERPARTS

32.2

acknowledge and confirm that You have read and
understood, and are bound by, the generic terms set
forth in This BEE Contract and the Additional Terms
specific to each Issuer whose BEE Securities are
already listed on the BEE Segment;

32.3

acknowledge and confirm that in respect of any BEE
Securities which are to be listed on the BEE Segment
after Your signature of This BEE Contract, You will read
that Issuer’s Additional Terms before You acquire that
Issuer’s BEE Securities and by trading in such Specified
BEE Securities You agree that You will be bound by
such Additional Terms as an integral part of This BEE
Contract.

This BEE Contract may be executed in several
counterparts, each of which shall together constitute
one and the same instrument.

32.

ADDITIONAL TERMS
By placing Your signature in the space provided below*
You warrant that You:

32.1

acknowledge and understand that This BEE Contract
comprises:

32.1.1

the generic terms set forth in This BEE Contract; and

32.1.2

as regards each Specified Issuer, its Additional Terms
which form an integral part of This BEE Contract;

*

(”YOU”)13

Signature
Who warrants that he/she is duly authorised thereto if signing on behalf of an entity

Name Date
Place Witness
Witness

*

(”IH”)14

Signature
Who warrants that he/she is duly authorised thereto if signing on behalf of an entity

Name Date
Place Witness
Witness

*

(”IHRS”)15

Signature
Who warrants that he/she is duly authorised thereto if signing on behalf of an entity

Name Date
Place Witness
Witness

13

The Beneficial Owner always has to sign This BEE Contract as the party defined as “You” and in that case, the nominee of such Beneficial Owner,
in whose name the BEE Securities are registered, must sign as the Registered Shareholder. Own Name Clients to sign This BEE Contract as the
party defined as “You” and in addition as the Registered Shareholder.

14

There may not always be an IH which is a party to This BEE Contract. The IH will sign as IH, but not as Registered Shareholder.

15

There may not always be an IHRS which is a party to This BEE Contract. The IHRS will sign as IHRS, but not as Registered Shareholder.

*

(”JSE MEMBER”)16

Signature
Who warrants that he/she is duly authorised thereto if signing on behalf of an entity

Name Date
Place Witness
Witness

*

(”REGISTERED SHAREHOLDER”)17

Signature
Who warrants that he/she is duly authorised thereto if signing on behalf of an entity

Name Date
Place Witness
Witness

*

(”CSDP”)18

Signature
Who warrants that he/she is duly authorised thereto if signing on behalf of an entity

Name Date
Place Witness
Witness

16

17

18

There may not always be a JSE Member which is a party to This BEE Contract. The JSE Member will sign as JSE Member and as Registered
Shareholder, if applicable.
The Registered Shareholder always has to sign This BEE Contract. Own Name Clients to sign as Registered Shareholder and as the party
defined as “You”.
The CSDP will sign This BEE Contract as CSDP and as Registered Shareholder to the extent that the party defined as “You” is a non-controlled
client of the CSDP or a client of the IH which IH is a non-controlled client of the CSDP. The CSDP will sign This BEE Contract as CSDP to the extent
that the party defined as “You” is an Own Name Client.

Annexure A – Checks in relation to You
Checks
A.

Natural persons

1.

BEE Contract signed by:

1.1

You

1.2

other relevant persons who should be parties to that BEE Contract

2.

You have inserted in BEE Contract under Your name, Your identity number

3.

Your name and identity number as inserted in BEE Contract is identical to that on the Extract

4.

Extract (certified copy or copy of certified copy) either reflects that You were born in South Africa or that
the identity book was issued prior to 27 April 1994 and if not, that You have attested to a Naturalisation
Affidavit;

B.

Persons other than natural persons

1.

BEE Contract signed by:

1.1

You

1.2

other relevant persons who/which should be parties to that BEE Contract

2.

the person who/which signs the BEE Contract on Your behalf is duly authorised to do so (request copy
of an authorising resolution)

3.

You have inserted under Your name, Your registration number or IT reference number, as the case may
be

4.

Your name and registration number or IT reference number, as the case may be, is identical to that on
the BEE Certificate (original or copy)

5.

BEE Certificate is unexpired

6.

BEE Certificate indicates that exercisable voting rights and economic interest in the hands of BEE
Compliant Persons is greater than 50% in both cases (using only the flow through principle)

P(Tickbox)

Annexure B – Extract of Identity Document
[to be attached when This BEE Contract is signed]

Annexure C – Naturalisation Affidavit
AFFIDAVIT FOR A NATURAL PeRSON
I, the undersigned,

(Full names)
(South African Identity Number)
hereby declare under oath as follows, that:
1

I am a “Black Person” as defined in the Broad-Based Black Economic Empowerment Codes of Good Practice gazetted from
time to time under the Broad-Based Black Economic Empowerment Act, No. 53 of 2003, as this definition of interpreted by
the courts from time to time;

2

#I became a South African citizen by birth/descent before the commencement date of the constitution of the Republic of
South Africa Act of 1993, being prior to 27 April 1994;

3

#I became a South African citizen by naturalisation before the commencement date of the constitution of the Republic of
South Africa Act of 1993, being prior to 27 April 1994;

4

#I became a South African citizen by naturalisation after the commencement date of the constitution of the Republic of
South Africa Act of 1993, being prior to 27 April 1994, but I would have qualified for South African naturalisation prior to
27 April 1994 in the absence of the laws governing the apartheid regime;

5

the certified copy of my identity document attached to this affidavit is true and complete and is verifiable proof of the above
declarations.

#Delete if not applicable

[FULL NAME OF DEPONENT]
I certify that the deponent has acknowledged that he/she knows and understands the contents of this affidavit, that he/she has
no objection to taking the prescribed oath and that he/she considers it binding upon his/her conscience.
Thus signed and sworn to before me at

[Place] on

COMMISSIONER OF OATHS
FULL NAMES:
DESIGNATION:
STREET ADDRESS:

[Date]

Annexure D – Bee Certificate
[To be attached when This Bee Contract is signed]

